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CARLO BORDONI, ; 
1974 Civil Action 
Plaintiff, No. 3170 
~against- 
COMPLAINT 
TWIN COAST NEWSPAPERS, INC. and 
HAROLD GOLD, Plaintiff Demands 
Trial by Jury 
Defendants. . 
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NATURE OF THE ACTION 


1. This action is for libel and defamation of the 


Plaintiff by the Defendants. 


PARTIES AND, THEIR SITUS 


2. Plaintiff, CARLO BORDONI ("BORDINI"), is a Seen 


and resident of the Country of Italy and resides at 29 Via Mose 


Bianchi, Milan, Italy. 


3. Upon information and belief, Defendant TWIN COAST 


Ss 


NEWSPAPERS, INC. "TWIN COAST"), is a corporation organized and 
existing under the laws of the State of New York and maintains 


‘an office at 99 Wall Street, New York, New York and is doing 


business within this judicial district. 


4. Upon information and belief, Defendant EAROLD 
GOLD ("GOLD") is an employee of Defendant TWIN COAST and@ has 
his offices at 99 Wall Street, New York, P ork and may he 


found within this judicial district 


or eteee-secs « 
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5. The matter in controversy exceeds, exclusive 


of interest and costs, the sum of $10,000. 
BACKGROUND OF THE PARTIES 


6. For many years BORDONI has been in the business 
of domestic banking, international banking, economics and 


monetary matters and is*an acknowledged expert in these areas. 


7. In his pexicudenead position as an international 
monetary, banking and financial expert, BORDONI has edited a 
monthly financial review and has authored a number of 
articles concerning monetary and economic matters [ which 


have been published in various monthly reviews and newspapers.) 


8. * BORDONI has been an officer and/or director 
of a number of international banking and financial institutions 
including Credito Italiano, Monte dei Paschi di Siena; Swiss 
Israel Trade Bank, London and Geneva, ‘irst National City Bank, 
Milan; Moneyrex, Milan; Banca Unione, Milan; and Amincor 
Bank, Zurich. © BORDONI was also the Managing Director of 
SOCIETA GENLRALE IMMOBILIARE ("“SOCIETA") a real estaté and 


financial institution with its principal office in Rome, Italy. 


9. As Managing Director of SOCIETA, BORDONI was 
a member of its Executive Committee and the Managing Director 
and Chief Operating Officer of all its Italian and foreign 
subsidiaries with the primary responsibility of engaging in 


commercial and investment hanking on their behalf. 
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10. As a @irector and/or officer of the aforesaid 
banks and financial institutions, BORDONI has dealt with 
some of the largest banks in the world in the areas of 
international banking and monetary transactions and among 
other things was responsible for the founding and crowth 
of the Milan branch of First National City Bank and the 


qrowth of Banca Unione.’ 


11. On or about August, 1972; BORDONI was elected 


;.aS an outside member of the Board of Directors of FRANKLIN 


NEW YORK CORP. ("FRANKLIN"), a holding company, whose 
principal subsidiary is FRANKLIN NATICNAL BANK, (the "Bank"). 
In addition, since 1972, BORDONI has been a member of 
FRANKLIN's International Executive Committee, which is 


composed of certain members, of the Board of Directors of 


FRANKLIN and’ the BANK. 


12. BGRDONI, as an outside shidlaies of the Board of 
Directors of FRANKLIN, was never involved, directly or in- 
Girectly, in: (a) the daily internal financial affairs or 
daily financial transactions of FRANKLIN or the BANK; (b)» the 
internal management of FRANKLIN or the BANK; or (c) the 


performance of any duties on behalf of FRANKLIN or the BANK 


excer*t those duties of an outside director of FRANKLIN. 


13. Due to his reputation, financial and benking 


Acquaintances and contacts in the European financial community, 


bo. ONI assisted in the placement of approximately 750,000,000 


Eurodc . 2 funds into the London, England and Nassau, Bahamas 


*, branches of the BANK. ’ 
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M4. Frow tine to time during t'> relevant periods 


-prerein set “orth, the BANK engaged in fo n currency exchange 
E y J 


transactions. At no time prior to his clection as an outside 
Airector ‘ef PRANKLIN, during his directorship or subsequent to 
his resignation as 2 director of FRANKLIN, was PORDONI responsi- 
ble for any foreign currency transaction to which the BANK was 


a party. 


15. As an outside director of FRANKLIN not involved 


in the internal mannyement of FRANKLIN or the PANK, BORDONI, at 


or prior te meetings of the Board of Directors « ~ the Interna- 
tional Executive Comittee of FRANKLIN, was furnished informa-- 
tion concerning the financial condition «f the BANK aac FRANKLIN. 


EORDONI. as an outside director, did’no”, dirs ly or indirectly, 


participate in the preparation of an, fir-nc: .. information or 


reports including, but not limited to balance sheets and statc- 
ments of profit and loss, as required by y.vernment regulatory 


agencies concerning FRANKLIN or the BANK. 


16. On June 21, 1974, BORDONI voluntarily submitted 
his resignation as a member of the Board of Directors.,of 
FRANKLIN. 7 

17. Upon information and belief, Defendant TWIN COAST 
is the publishe -f a national newspaper, THE JOURNAL OF COMMERCE 
(the "JOURNAL"), which is widely circulated throughout this 


judicial district and throughout the United States and the 


world, 


18. Upon information and belief, De ndant GOLD i 


’ 


employed by Defendant TWIN COAST as Managing Editor and is 


responsible for al} articles appearing in the JOURNAL. 


SO ee ee RS LN 


circulation of the aforesaid article did proximately cause 
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FOR A FIRST CLAIN FOR RELIEF 
AGAINST ALL UF ENDANY'S 


19. On or about the 26th day of June, 1974, the 
Defendants wilfully and maliciously printed, published and 
circulated throughout this judiciel district, the United 
States and the world a certain false, Gefamatory, malicious 
and libelous newspaper article in the JOURNAL concerning 


BORDONI, which newspaper article is set forth herein as : | 
° . or: | 
Exhibit A and which is incorporeted by reference as if the 


entire newspaper article were set forth herein at length. 


20. The Defendants knew at the time of the 


- printing, publication and circulation of the said article P 1 


that the statements therein concerning BORDONI were false, : y 


defamatory, malicious and libelous: 


21. The printing, publication a" circulation of 
such article by Defendants has ‘exposed EORDONI to public 
contempt and scorn, thereby causing him financial injury, | 
embarrassment and humiliation, and the said article has 
impeached the character, honor, credibility, integrity and 
professional competence of BORDONI; and for all of said 


reasons the said article is libelous per se. 


22. The Defendants' printing, publication and 


damage to BORDONI by reason of his subsequent embarrassment, 


humiliation and impeachment of his character, honor, credi- 
bility, integrity and professional competence and by reason 

of the aforesaid wilful act on the part of the Defendants 
knowing that the article and the statements therein concerning 
BORDONI were false, defamatory, malicious. and libelous, EORDONI 


is entitled to recover exemplary damages from the Defendants 


in the sum of $2,500,000. 


ai 
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FOR A SECOND CIAIM FOR RELIEF 
23. BORDONI repeats and realleges each and every 
allegation set forth in Paragraphs 1 through 19 inclusive 
of this Complaint with the same force and effect as if the 


said Paragraphs were set forth hercin in full. 


24. The article so published concerning BORDONI 


‘is false and defamatory, and the Defendants printed, published 


and circulated the said article in reckless disregard of the 


truth. 


25. The printing, publication and circulation of 


‘suich article by Defendants has exposed BORDONI to public contempt 


and scorn, thereby causing him financial injury, embarrassment 
and humiliation, and the said article ha- impeached the character, 
honor, credibility, integrity and etutéuntiona’ competence of 
BORDONI; and for all of said réasons the said article is libelous 
per se, 

26. The Defendants' printing, publication and 

9 

circulation of the aforesaid article did proximately cause 
dam ge to BORDONI by reason of his subsequent embarrassment 
and humiliation and impeachnent of his character, honor, 
credibility, s1tegrity and professional competence and by 
reason of the aforesaid wilful act on the part of the Defendanis 
in printing, publishing and circulating the said article and 
the false, defamatory, malicious and libelous statements therein 
concerning BORDONI in reckless disregard of the truth, BORDONI 
is entitled to recover exemplary damages from the Defendants 


in the sum of $2,500,000. 
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FOR A THIRD CLAIM FOR RELIEF 
AGAIN st Al L DEPENDAITS 


——-- 


27. BORDONI repeats and ‘realleges each and dvery 
allegation set forth in Paragraphs 1 through 19 inclusive of 
this Complaint with the same force and effect as if the said 


paragraphs were set forth herein in full. 


28. The said article so printed, published and 
c dlated concerning PORDONI is false and defamatory. 


eri, 225 29. - At the time -of- such bEDiting, pablication and 
circulation of the said article, Defendants knew or could have 
ascertained with the exercise of reasonable care, that the said 
article as. st pene wae to BORDONI was untrue, but instead 
Defendants acted recklecsly and/or saptrpentzy in publishing 
such article without investigating the truthfulness of the 


statements concerning BORDONI. 


30. It is well-known in the financial community that 
FRANKLIN is a publicly owned company whose stock was traded on 
the New York Stock Exchange and is required to file periodic 


ss 
reports with the said Exchange and various Federal regulatory 


agencics. 


31. By the said article, the Defendants meant, 
intended to mean and were understood to mean, by persons reading 
the said article, that BORDONI had participated in cximinal acts 
in violation of certain Federal banking statutes and other 
Federal statutes, rules and regulations, including but not 


limited to disclosure requirements to which public and banking 


‘corporations such as FRANKLIN and the BANK are subject. 
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32, The printing, rublication and circulation of 
such article by Defendents hus es203ed PURDONI to public 
contempt and scorn, thereby causing him financial injury, 
‘embarrasement and humiliation, and the said article has 
impeached the charecter, honor, credibility, integrity and 
professional competence of LOneoyt _ane for all of said 


reasons the said article is libclous ver se. 


33. The Defendants’ printing; publication and 
circulation of the aforesaid article did proximately cause 
damage to PORDONI by reason of his subscouent embarrassment, 
humiliation ana impeachment of his character, honor, credi- 
bility, integrity and professional competence and by reason 
of the aforesaid wilful act on the part of the Defendants 
knowing that the cticle and ‘he statements therein concerning 
BORDONI were’ false, defamatory, malicious and libelous and/or 
in acting in reckless disregard of the truth or negligently, 
BORDONI is entitled to recover exemplary damages from the 


Defendants in the sum of $2,500,000. 


FOR A FOUR%'!] CLAIM FOR RELIEF  ”* 
AGAINST ALL DEFENDANTS 
— AGAINST ALL DEFENDA 


34. BORDONI repeats and realleges each and every 
allegation set fort! in Paragraphs 1 through 19 inclusive 
of this Complaint with the same force ane effect as if the 


said paragraphs were set forth herein in full. 


35. The said article so printed, published and 


circulated concerning BORDONI is false and defamatory. 


A ll 
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36. The printing, publication and circulation of 
such article by Defendants has exposed BORDONI to public 
contempt and scorn, thereby causing him financial injury, 
embarrassment: end huiviliation, and the’said article has 
impeached the character, honor, credibility, integrity and 
professional competence of BORDONI; and for all of said 


reasons the seid article is libelous per se. 


37.. By- reason of the foregoing libel on the 
character, honor, credibility, integrity and professional 
conipetence of PFORDONI, ne has been caused to suffer great 
mental anguis and suffering, personal humiliation, public 
contempt, scorn, impairment of reputation and standing in 
the community , disgrace and impairment of reputation among 
his friends, business associates and international bankers, 
and he has had his competence, integrity and reputation as 
an international banker and financial and monetary expert 


questioned all to his damage in the sum of $5,000,000. 


WHEREFORE, BORDONI demands judgme t. against all 


the Defendants as follows: ° 


(a) $2,500,000 as punitive damages pursuant to 


the Claims for Relief hereinabove set forth; 


(b) $5,000,000 for compensatory damages pursuant 


to the Claims for Relief hereinabove set forth; 


(c) the cost and disbursements of Plaintiff in 


connection with this action; and 


| 
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(a) such other and further relief as this Court 


may deem just and proper. 


Dated: July a, 197 
New York, New 


DiFALCO, FIELD & O'ROURKE 


By David A. Field 
A Member of t' Firm 
Attorneys for Plaintiff 
605 Third Avenue 
New York, New York 10016 
Tel. (212) 986-2434 
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UNITED STATES DISTRICT COURT 
SCUTHERH DISTRICT OF NEW YC VK 
— - - — = - — = — — — — - — a — -_ — . 4 
CARLO LORDGIL, : 74 Civ. 3168 
Plaintiff, 
Ve : 
THE NEW YOkK TIMES COMPANY, INC., 
A.M. RCSENTHAL and JUIN H. ALLER, $ 


Defendants. 
CARLO BORDONT, 
Plaintiff, 
Ve 
WASHLiNGTCN PCST COMPANY, JACK EGAU 5 
and B.C. PRADLEE, - 
Defendants, : 


=_ -— —- -— — — ee x 


CAO BORUCHI, 


74 Civ. 3169 


74 Civ. 3170 


Plaintiff, 
Ve , 
TWiT COAST WEWSPAPERS, INC., anc 
HARCiD GOLD, 


ry 


Defendants. : 


— — - _ — - — — — oe — — ~~ — — — -- _ x 


October 29, 1974, 
2 P.M. 


Before: 


Hon. Edward Weinfeld, 
District Judge. 


Appearances: 
Di#ALCO, FIED & O'ROURKE, ESQS., 
Attorneys for Plaintiff, 
By: Pavid A. Field, Esq., cf Coursel. 
CAHILL, GORDQI & REINDEL, ESQS., 


Attorneys for Defendant llew York Times, 
By: Floyd Abrams, Esq., of Counsel, 
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la 


Appearances: 


WILLIAMS, CG{NOLLY & CALIFANO, ESOS., 
Attorneys for Defendant Washington Post Company, 
By: Joseph A. Califano, Jr., and 
Charles S. Robb, Esq., of Counsel, 


ANGND s&s AHEM, ESOS., 


Attorneys for Defendant Twin Coast Newspapers, 
By: Richard L. Schneidler, Esq., of Counsel. 
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Tu COURT: Mr. Abrams, before you go ahead, 
wouldn't it be sore desirable for me to hear those defendants 
who are woving to dismiss on jurisdictional grounds? I don't 
think you have raised the jurisdictional -- 

WR. ABRAMS: I have not raised it, your Honor. 

HE COURT: Well, two dcfendants have raised it 
and I think I would like to hear that issue first because 


if the complaint doesn't meet jurisdictional requirements, 


I see no point if the plaintiff wili be required to amend 
in your arguing at this time. 
Now, the court has the responsibility entirely | 
independent of counsel's positicn to make sure there is 
proper jurisdiction and a proper jurisdictional allegation. 
As I read these cei: there appears to be 
substance to it and I am not going to hear an argument on 
the merits of the case when the complaint is deficient 
so far as jurisdiction is concerned. 


MR. FIELD: If it please the Court, may I be 


heard, your Honor? 
THE COURT: Whom do you represent? 
MR. FIELD: I am David A. Field, of DiFalco, 


Field & O'Rourke, counsel for Carlo tordoni in each of these | 
| 


actions. 


I assume from what you suid there is a possibility | 


LORE 
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riah 3 
you might dismiss the ccemplaint ae failure to plead 
sufficient jurisdiction. 

THE COURT: There is imoxe than a possibility, 
there is a probability. As I have read the complaint, al- 
though it jenna to me simple enough to make proper juris- 
dictional alleyations, there is a shortcoming, ‘and the 
Supreme Court has been very precise on the function of 


the court to make sure there are proper jurisdictional. 


alleyations, 


Why there is any probleia about it, I don't know. 
MR. FIELD: My only coment on that, your Honor, 
is that I presume, although I don't wish to be too pre- 


sunptuous, that your Honor will give us the right to amend, 


/asSsexling proper jurisdictional grounds. If that be so, 


the couplaint would be essentially t.2> same complaint we now 
have before the Court. 

TiiE COURT: It may be, but £ have a responsibility 
here and it has been thrust upon me by what I call a some=- 
What iuartistic pleading if the jurisdictional factual 
underpinning.dces exist. If it does exist, I don't know 
what the problema was in not drafting the complaint properly. 


GR. FLELD: Of course, if your Honor feels power- 


| 
| 


less to review the rest -- 


Tht: COURT: I am not goiag to review any motion on 


i. 
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rink 4 

the merits where obviously if there is lack of jurisdiction 
the complaint has to be amended, It isn't proper procedure 
and I won't indulge in it. 

Sinee the defendant did raise the jurisdictional 
question, that is it. 

MR. FIELD: Would your Her:or, if other counsel 
agreed to a siipulation to an ameidment of che complaint to 
allege jurisdictional grounds, hear the balance of the motio ? 

Tic COURT: Yes, if aac agree upon it, if they 
will allow you to amend your peaiachetaie right in this 
argument so the jurisdiction is established and they make 
no motion directed to jurisdiction. 

MR, FIELD: May we have five minutes, your Honor? 

T]5 COURT: Yes, and the court will take a recess 
in the meantime, 2 

(Recess) 

MR, FIELD: Your Honor, we met outside the courtroo; 
and the defondants in each of the three cases have agreed 
with us that we may amend now the allegations as to juris- 
diction. If you like, your Honor, I will read the amendments 
with reference to The New York Tiles case. 

Paragraph 3 is amended to read as follows: “Upon 


information and: belief, the defendant New York Times 


Couwpany (Times) is a corporation organized and existing 


“ew 


tw 
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under the laws of the State of New vork and maintains its 
principal place of business at 2729 \lest 43rd Street, New 
York, New York, and is doing business within this judicial 


district. 


Paragraph 4: "Upon infcriation. and belief, 
defendant A.M. Rosenthal (Rosenthal) is a citizen and 


resident of the State of New York, is an employee of the 


defendant Times and hs its offi es at 229 West 43rd Street, 


New York, New York, and n:y be found within this judicial 
district." 

Par’ graph 5 is amended to read: “Upon information 
and belicf, defendant John H. Adler (Allen) is a citizen 


anc resident of the State of New yvork, is an employee of 


‘the defendant Times, * has its offices at 229 West 43rd 


Strcet, Wew york, New York, and may be found within this 
judiciai district." 

If your Honor please, with respect te the other 
tuo complaints, I will read'at the time we-arjgue the mo+ 
vr Whatever your Honor prefers. 

Tile COURT: I ee Say this. You gentlemen wrote 
a letter to the court suggesting that under our local rules 
it be assigned to one judge. As you know, I agreed to take 


the assigzmeat because the case assigned to me was the firs 


one. I wisn't avare of the fact that there were different 


G 
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publications here .«nd it seems to me that they may raise 
different issues, but as long as i have agreed to take then,| 
I will allow them to remain. I take it that the basis of 
your jurisdiction then is diversity? 

MR. FIELD: Yes, vour Honor. 

THE COURT: This means ‘hat in the case against 
The Hew York Times, the law of the State of New York wouid 
apply? 

MR. FIELD: T at is correct, your Honor. 

Mit COURT: Who are il. other Gefendants? In 
the case against the Washingt a Pest, what law applies there 

MR. FIELD: The Washington Post Company- which .s 
the publisher, I understand has its principal place of 
‘business in New York City, although it is a Delaware 
corporation. 

2 

THE COURT: Where was the publication? 

MK. FIELD: I think the publication was in this 
jucicial district as well as Washington, D.C. 

Suk COURT: Who are the other separate defendants? 

MK. FIELD: The Journal of Comnerce, your iaaridies 
which we believe is a New York corporation. The publication 
was made here in New York and we are not concerned with 


the case against the Wall Street Journal because they have 


not made auv wotion at this time. 


< 


b2 


wo 
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riuh 7 | 
SH COURT: All right. 
HMR. ABRAMS: Your Honoi, the Court has been served 

Will a barrage of briefs in all three cases and I think 

it u keep my argument to 2 mininuiu, “ light of the 


briefing of both parties in The New York Times case. I 
think it might be useful to outline at the beginning that 
this case which arises out. of a publication in the Times 


on June 24, .3:4, of an article which I am holding in my 


hand with respect to -- 


THE COURT: I couldn't read it -- I wish lawyers 
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would serve legible copies, although you had the text of 
it in vour brief. You should lock et your papers before 
you submit them so you can submit clean copies. 
MR. ABRAMS: I will. = am sorcy. 
The article is attached ts the complaint and 
it is quote in our memorandum of lav and the charge against 
the Times sounds in libel per se, but the parties are 
agreed that the complaint does not allege or purport to 
allege special damages and that, therefore, if it does not 
properly sound in libel per se, that it should be dismissed. 
Ite parties are also ayreed, I think it is fair 
to say, thot the approach that should be taken by the Court 


in reading the article is to read it as a whole, and the 


/ ow York cases SO state, 


Ye 


a cw tr a 


uo 
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I also think it is agreed, gitivesiais somewhat 
less clearly, that the heart of plaintiff's contentions 
with respect to the Times relate to the innuendos which he 
draws frcem the article and which in one case is asserted in 
the complaint: and in all other cases is asserted in the 
meworan .am of law of the plaintixf. The one allegation as 
to which there is an innuendo pleaded in the complaint is 


in’ paragraph 33 of the complaint, which states that the 


Times article alleges that Fordoni had ceehiniecbad in 
criminal acts in violation of certain federal banking 
statutes -- 

THE COURT: Pardon me. What paragraph? 

MR. ABRAMS: Paragraph 33, your Honor. 

THE COURT: Go ahead, 

MR. ABRAMS: In paragraph 33 the allegation is 
made that Ly the article the defendants meant, intended to 
mean by persons reading the said article that Bordoni had 
perticipated in criminal acts in violation of certain federa 
banking statutes and other federal statutes, rules znd 
regulations, including but not limited to disclosure 
requircuents to its osublic and banking corporation to which 
Franklin and the; bank:- are subject. 

Theat is the only allegaticn in the complaint of 


an innuendo which plaintiffs pleaded in their complaint. 


bd 
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I will turn to that one first. 

It seems to us, by a simple reading of paragraph 
33 of the complaint against the ayticle in question, that 
one can conclude, and your Honor should cenclude, that 
the Times article makes no reference and draws no inference 
with respect to federal law, to disclosure requirements, 
banking laws of any sort, that there is simply no way that 
the Ti: es article can be said to permit the innuendo which 
is stated in paragraph 33. we have cited much case law in 
our brief co the effect that innuendos may not expand upon, 
may not enlasze upon tnat which is in fact in’ an article 
said to ba libelous per se. 


We maintain that that is precisely what is 


‘occurring here and on the basis of many cases we cited, 


most of which involve far less egregious attempts at 
expansion than here, that it should not be permitted. 

This was the only paragraph of the complaint which 
pleads an innuendo. With respect to the rest, plaintiff's 
brief attempts to set forth what it is that the Times 
article is said to infer. 

THE COURT: Don't I decide this on the basis of 
jnnuende alleged in the complaint? 

Mk. nuns: Yes, your Honor, it seems to us 


‘ou wust dceide it on the basis of .he com laint alone and 
Y p 


&. 


| 
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2 the case law is clear that with respect to paragraph 33 

3 you are entitled to, and indeed you must, compare para- 
7s 4 |i graph 33 with the article, 
~y 

5 With respect to all the other innuendos, the 

6 law is clear, and we cite cases for the proposition, that 

7 


the plaintiff's brief cannot try to state an innuendo not 


There are no other inuucndos stated in the com- 
pluint and that being so, age = put back on the words of 
the articles themselves, what the Appellate Division for 
the Third Department not so long ago called the naked words 
of the article itself. Those naked words are all before 
the Court, I won't go into them in any length, because 

‘they are amply »riefed. The crux of what the Times says 
about the resignation of the plaintiff here is that, and 


i am reading from the article, "Whether the Bordoni resig- 


} 
| 
| 
8 stated in the complaint. 
nation was merely a part of the foreign exchange house 


19 cleaning or part of the downgrading of Mr. Sindona's in- 
20 fluence at Franklin could not be detormined." That is not 
2l anything which states a count in libel per se, and I won't 
even proceed te the innuendos which plaintiff has alleged 
VY 23 ae , 
it is suggestive of. There is no basis and I don't know 
. ™ that plaintiff maintains that apart from the innuendos he 
5 


would try Lo atiach to this, that that does state a course 


b3 


“tied 23 


A 


i er 


a 


A 25 
Stenographer‘'s Transcript dated October 29, 1974 


rik ae 
of action in libel per se, 

The same I think may be said for the rest of 
the allegations in the plaintiff's complaint as put against 
the article itself. 

The plaintiff do2s corte. d the matters are to 
be decided by juries and not by j:\yes. Yet, as the Tracy 

. ‘ 

case cited in our. reply brief demonstrated, a case involving 


Newsday, and other cases cited by us, and I quote, “In 


brief, the question which an innuendo raises, is, in all 
cases, a questic not of fact, but, and innuendos," the 
court said there, may not enlarge upon the meaning of words 
SO as to convey a meaning that is not expressed.“ 

We have a lot of txamplics in this case -- 

HE COURT: Well, you say it is a question of 


logic, but the cases say it is a question of law to be 
3 
deterinined by the court. 


MR. ABRAMS: Yes, your flonor, and we have cited 
cases to that effect. 

The classic cases which are libel per se are 
contained directly in plaintiff's own briefs, They are 
cases stich as the Moore case, in which someone is said to be 
méntaliy deranged, a case in which a businessman is accused 
ot “extravagance” in his business dealings; the Ed Sullivan 


cuse, an 0143 1931 case in the New York State courts, in 


N DISTRICT COURT REPORTERS. u.S. COURTHOUSE 


4 
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which it was said of Ed Sullivan, “He should hop back into 
Primo Carnera's left shoe, Eduards, until I read you again," 
in effect accusing £1 Sullivan of being a press agent ior 
Primo Carnera, 

Yhere are cases where plaintiff is accused of 
“reckless speculation," a bank accused of “inaccurate 
accounting, and of an individual sad to have been a former 


Daily Worker editorial writer, emplovee, and a campaign 


manager for a Communist Party candidate. 
1t1E COURT: Was this Gerson, if I remember? 
MR. ABRAMS: Yes, your Honore 
TL COURT: That goes back a long time. 


iR. ABRAMS 


It is our contention before your 


‘Honor that the Times article is not defamatory, it simply 


doesn't state anything which can he the basis of a libel suit 


Beyond that, we maintain the innuendos stated in the memo- 
randiua of law may not be considered but your Honor must 
consider the article itself taken as a whole as against the 
bsdady of libel] law we have cited to you. 

Finally, we have relied upon the so-called single 
inslance rule and we have argued that at the very most 
what the Times article can by any inference be said to have 
interred is that Mr. Bordoni was the director of the 


parcnt, company of the Franklin Natioual Bank and gave 
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incorrect advice with respect to investing in foreign 
excuange transuctions, In our main bricf we cited one 
case, the Arnold-Bernard case, in article that indicated 
that the plainviff had advised tne pub.ie to invest ina 
particular stock which had gone bad, and that case says 
this, the article referred to at most one arguably in- 
cor: ~t decision and even if the Court should hold that the 
comp n' states a cause of action in libel per se, which 

‘ wuintain it does not, plaintiff still would have ae 
obliyed to plead special damages, He has not, your Honor, 
and on that ground as well we urge the Court to dismiss 


the ccouplaint. 


lik. FIELD: If it please the Court, we believe 


‘that in determining whet .er ean article is libelous per se 


a5 to any perticular individual, the Court must look to 

2 
vho this individual is. If Mr. Bordoni Were a prize fighter 
the article would not be libelous to him, but we have 
alleged and for the purposes of this motion the defendants 
have adwitted that Mr. Bordoniis an international banker 
OF solid reputation. He has been involved in the field for 
Many years, Wa have also stuted, and for purposes of this 
motion it is admitted by the defendants, that Mr. Bordoni 
had nothing at all to de with the responsibility for the 
foreign currency exchange tiansactious of the Franklin 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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| 
2 National Bank. 
With that in mind, your Honor, we must look 
| 


4 at the article to see whether or not it does defame Mr. 

5 Bordoni in his business reputation or competence, in additzon 

6 to the fact as co examining it as to whether or not it does 

7 | by innuendo indicate that h2 may be guilty of violating 

) some federal statute or sone regulation of a federal agency. 

9 THE COURT: Is there any particular portion of 

10 this article vou can point rategir wree vou suggest warrants 

ll the innuendo that you attribute to the article taken as 

12 a whole? 

13 MR. FIELD: With respect to the criminality, your 

4 Honor. There is a part in the article, on page 6 of our 

15 | “brief -- 

16 THE COURT: I am referring to your paragrapn 33. 

W You clite that by the article, and you are familiar with 

18 the parag.sc,. Mr. Abrams read, defenuant meant, intended 

19 to mean or understood to mean by persons reading the said 

2 | article that uordoni had participated in criminal acts in 

21 violation of the federal banking statutes and other federal 

= Statutes, rules and regulations, including but not limited | £ 
to disclosure of claims which public and banking corporat; 

is such as Franklin are subject. | 

25 


Which specific portions of this article do you say | 


A 29 
Stenographer's Transcript dated October 29, 1974 


rmh 15 
Warrant the innuendo? 

MR, FIELD: Your Honor, first, if I may precede 
my answer with a statement that the Washington Post is 
a sophisticated newspaper -- 

Tih COURT: We are talking on the Times? 

MR, FIELD: I am sorry, ‘ihc New York Times. I 
was afraid 1 would make that mistake this. afternoon. 


Ti COURT: <t is just too bad that -- I must take 


the responsibility myself, that I didn' t have the | 
because each case is a separate case, really, and they are 
not related cases simply because they are libel suits, but 
it is done and that is it. : 


MR, FIELD: With respect to the New York Times, 


‘your Honor, certainly tae interests in the Franklin Bank's 


activitics was one in which businessmen-bankers would be 
very much concerned and they are basically the people to 
whoin this wticle is directed, 

With that in mind, your Honor, the article does 
say, "This loophole, coupled with Mc. Bordoni's i casrana 

Tlls COURT: What page is that? That is talking 
about Nc. Sindona, not about Mr. Bordoni? 

MR. FIELD: Well, it is, yet, your Honor, the 
article indicates that Mr. Bordoni is closely linked to 


Mee S indowa. 
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411& COURT: Well, you say ~~ all right, let's 
stick with that. You say, “This loophole, coupled with Mr. 
Westont ts beetonteton: heightened the impression that Mr. 
Sindona might be withdrawing, either by plan or from 
pressuce from the regulatory authorities, in Franklin." 

Do you suggest that conveys the idea of criminal 
conduct or prospect of cyiminal prosecution? 


MR. FIELD: In all candor, your Honor, I must say 


if we just take those words and divorce them from the article 


no, but in the context in which it was written -- 

THE COURT: I know what the law is, I take the 
article as a whole, but you don't szy take the article 
as a whole and disregard the specific items. 

What else is there? 

MR. FIELD: With respect to that particular 
instance that yo.r Honor has stated, other than making 
the statement that the Federal Government Insurance Corpora- 
tion is in the picture, there is nothing else, but -- 

THE COURT: Am I correct, Mr. Field, that your 
innuendos pretty mech centers about this paragraph, or 
actually tyvo paragraphs, headed "Sindona has loophole," 
taken together with the rest of the article? 

WR. FIELD: That is correct, your Honor. 


‘IE COURT: But you must refer to these two 


2 


co 
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paragraphs. In other words, if you didn't have these two 
paragraphs, there wouldn't be a basis for any innuendo? 
* think you would have to agree with that? 
Uk. FIELD: Not as to criminality, your Honor. 
HE COURT: Well, what else do you claim? 
HR. FIELD: We claim that the article in the 
beginning, in stating that Mr. Bordoni played an important 


role in pushing the Franklin Bank into foreign exchange 


trading in a major way and then followed by the statement 
that it was the foreign exchange trading that the Franklin 
lost $5.3 million dollars ons is certainly an imputation 
on Mr. Bordoni's ability and business expertise, if he 


was the one responsible for the pushing. The word "pushing" 


-is a verv volatile word. It doesn't mean that he suggested, 


it means that he actually forced the bank -- 

THe COURT: What paragraph is that? 

uR. FIELD: It is the second paragraph of the 
article, your Honor. It starts, "The man leaving the bc ‘d 
is Carlo Bordoni, a Milan banker and director of Fasco 
International, who played an irpoxtaut role in pushing-- 

T1123 COURT: I don't see that-- oh, I see. 

MR, FIELD: We underscored in our brief those 
portions we felt applied to Mr. Bordoni. That is on page 4 


of our brief. 
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2 The pushing, your Honor, giving the ordinary 
3 dictsicnary term, which we have cited in our brief, scinibimis 

= 4 to Webster's Seventh New Collegiute Dictionary, “marked by 
5 tactless furwardness of officious intrusiveness. See 
6 aggressive," and the word "push" means to press against } 


7 oppositicn. 


They are really saying Bordon is to blame for 


9 these foreign currency transactions. That is the normal 
10 and ordinary meaning that wenaiid be ascribed to those words, 
11 Mr. Bordoni's ability to act in the international 
12 banking field depends upon his character and integrity 
13 being unimpeachable and in his transactions not being ; 
14 defaned, ' 
15 The defamation that occurred here was in 
16 ascribing to him this tremendous loss incurred by the . 
” Franklin bauk, which was not merely one transaction, your ‘9 
18 Honor, but a series of transacticns oves a substantial | 
19 period of time, Since Bordoni was on the poard of directors 
20 of the Franklin Bank and these foreign exchange transactions 7 

21 | occurred over the period of a year to a year and a half, 

they were continuous. So his pushing denotes a contin uous 

Nia 23 } | 

act on his part to continue the Pranklin Bank into these 
” various transactions, 
25 


The important role which they say Bordoni played 


ou 
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is one not increly that he was on the board of directors 
but one who possibly championed this and one of influence 
ox importance who played a crucial part in having the bank 
go into these foreign currency transactions. 

The articlesays “In a iwajor way." Now, a major 
way means a commitment, really a major, substantial commitment 
on the part of the bank, and the amount of the loss speaks 
for itself as to the amouht of foreign currency trade that 
must have becn conducted by the bunk iithan this period of 
time. If he had nothing to do with the foreign currency 
transactions, which is admitted by the defendants,then 
certainly the clear words here indicate that the man so far 


as his business integrity has been defamed and it is 


‘Jibelous per se, 


If it islibelous per se, we need not plead special 
2 
damages. I think we are all agreed basically as to what 
the lew is, I think «« all say we concede the law to be 
a shoe, i: the defendants say it doesn't fit Bordoni's 
foot. We think it does. We think it is elastic, adjustable, 
and we think the facts here, particularly the ptabeneste. 
in the articles and in view of todav's climate of investi- 
getions and fraud by public officials, by people in business, 


| 
| 


the Lyuily Funding scandal, the Watergate situation, that 


an osdinary reader would pick up this article and say, "This 
| 


Nu 
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fellow Bordoni did all these transactions and Was responsible 
for the losses." 

With respect to the innuendo, your Honor, we 
don't feel the cases cited by the defendant require us to 
plead the innuendo any more than we have done in the 
complaint. 

They a cited ore noses in ge cues Niheks 
which we just received, either last night or this morning, 
and the tyvo cases that they kane are easily distinguishable 
from the «:se at bar, 

In one case, the Rowe case, the article dia not 
defame the plaintiff in the trade or business, and the court 


did not state that the innuendo should necessarily be pleadec 


‘in the complaint. 


The other one, the Cole-Fisher case, the plaintiff 
wes not: even named in the article and he said, "But by 
innuendo this article applies to me," and the court said, 
"Well, you should plead it," but dida't Say it was a 
necessity to plead it. ' 
In the case before the Court, Bordoni was named 


and it was laid at his feet, the substantial los: incurred 


by the bank, and he was very substantially daniaged as a 


result. of this article, 


MR. AGRAMS: Your Honor, can I make one comment? 


—— 
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Mr. Fields made reference to the climate in which we live 
today and it does seem to me that it is worth saying that 
it is very important that newspapers be encouraged, 
permitted and not subject to libel recevedien or libel 
lavsuits for getting into this area of investigative re- 
porting, when they do, and financial reporting, when they 
do. There is no nice story that is as current @ as large 
in An. ica today as the economy. This was a big story- re- 
ported we think accurately ae well. We don't admit that 
Me. Picld finds any inaccuracy in it, but it is very im- 
duckie in the cases, such ‘i New York Times v. Sullivan, 
which make clear the degree to which the press must be 


free to go out and get stories and report them in an un- 


‘inhibited way. We think libel suits as to stretching words 


to mean things they didn't say challenges the same kind of 
principle, albeit in a different way, that the Sullivan 
case was -- 

THE COURT: Is there any issue here on Sullivan v. 
New York Times? 

HR. ABRAMS: No, your Honor, except I think it is 
fair to respond to the climate argwuuent by saying the 
Climate ought to be the First Amendwent climate which the 
Sullivan case in its area set forth. If this case goes on, 


it will be ow position that Mr. Rordoni is a public figure 


P 
i 
: 
; 


‘ 


21 


22 


25 


A 36 
St. 10grapher's Transcript dated October 29, 1974 


rimah 22 
and all those rules apply, 

MR, FIELD: Your Honor, if I may add one or tv 
words, I am sure your Honor is aware of the recent case of 
Welch v. Gertz, which gives the sa berate citizen, not a 
public figure, the right to sue for libel. 

“ue COURT: There is always an issue of whether 
or not the plaintiff is a public figure within the 


definition of the various cases, Would there be any questio 


ia the light of the allegations you nade in your complaint 
that he is a public figure? Isn't that part of yow claim? 
You build him up as a big international banker; you can't 

have it both ways, can you? 


MR. FIELD: First, thet is not at issue in this 


‘moticn, your Honor, and, secondly, we do not feel a man is 


a public figure because !:2 may be an expert in his particula 
field and I think that would be a question for the jury to 
decide if this case ever gets that far, survives this motion 

With respect to jury cases, your Honor, Sandérson 
v. Caldvell, a New York Court of Appeals mse, said, “If 
the words are capable of a construction which would make 
thein actionable although at the saine time an innocent sense 
can be attributed to them, it is for the jury to determine 
upon aj] the circumstances whether they apply to the 


Slazntitf and in. what sense they were used." 
‘s 
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It appears to me that the dafedtent must convince 
your Honor that our complaint is io unreasonable that your 
Honor imust say as a matter of law there is no possible way 
it could be libelous per se, otherwise I believe your 
Honor must dismiss the motion and say it is a question for 
the jury to decide based uo on the whole article and under 

he cir cumstances whether it is libelous per se. 

THE COURT: I would like in the Light of argument 
by Mr. Field any other cases that you may have, Mr. Abrams, 
on whether or not at this stage of the proceeding this is 
an issue of law to be de -ided by the court. 

MR. ABRAMS: I would like to refer to the case 


of Tracy v. Newsday, 5 New York 2d, 134, which was a New 


“york Court of Appeals case, 1959, a.d just read one paragrap! 


to the court: 9 

“the general rule as we stated in Nichols v. Item 
Publishers is that a writing is defamatory, that is, 
actionable without allegation or proof of special damages 
if it tends to expose a person to hatred, contempt or 
aversion, or to induce an evil or unsavory opinion of him 
in the minds of a substantial nuiber in the community, 
even though it may impute no moral turpitude to him. And 


to that listing of the dafianatory should be added a writing 


which teids to disparage a person in the way of his office, 
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2 Profession cr trade. It is for the court, however, to 

3 decide whether @ publication is cupable of the meaning 
Nesta 4 ascribed-to it," and citing Cases, "The canons are:-well: 

5 


known that where the words are clear and plain, the court 


6 wust determine whether they are libelous or non-libelous; 
7 and whether the innuendo is necessary," 
7 THE COURT: That doesn't answer what = asked you, 
8 I askea@ you .n terms of the innuendo, who decides that, and 
10 you just read a general Statement of law as to what con- 
i Stitutes libel per se and the cascs are legion with that 
ss very quote you referred to, with the addition -- 
13 MR. ABRAMS: I stopped too Soon, your Honor, 
14 : : " 
The Paragraph concludes with respect to innuendo, "The 
15 | ‘admitted purpose of an innuendo is to explain matters 
16 : : pots ‘ P . 
| that is insutliciently €xpressed, Its office is to point 
17 : ’ - . 
| out the libelous meaning of the words used. If the article 
18 ; as . , : 
18 not Susceptible of a libelous meaning, then innuendo 
19 ; M4 ili 
cannot make it libelous, 
20 : ‘ 
In one case the court stated the rule in this 
21 , ; 
Manner, “In brief, the ques .°9n which an innuendo raises 
22 ; ; 
® is, in all cases, a question not of fact, but of logic, 
oa 23 
at 34; Siiiply, whether the explenation given is a legitimate 
24 * . ~ . . 
Conclusion from the premise Stated; and to determine this 
25 


Gestion, must be, in all causes, the exclusive Province of 
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the court." 

We think that case is responsive, your Honor, 
and we have cited others as well. 

VHE COURT: I must say, in all candor, from 
some little experience I have had with this field that 
scmetines the cases under New York law are not as definitive 
as sharply defined as they might be. I say thac with the 


qreatest respect to the highest court of the state. 


HR, ABRAMS: Having just come to read them, I 
cannot quarrel with that, your Honor. 

THE COURT: I had this experience in the Reynolds- 
“egler case, trying to decide whet the law of New York 
Staté was. 

What is the next inmotion, gentlemen? Decision 
reserved. * 

Are all your papexs in in this matter? 

MR. ABRAMS: Yes, your Honor, 

(pause) 

MR. FIELD: If it please the Court, we have amended 
by stipulation orally between counsel] for the plaintiff | 
and defcadants with respect to jurisdictional allegations 


aS follors: 


Paragraph 3 is amended to read: “Upon information 


and beijor, defendant Washington Post (Washington) is a 
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corporation organizea and existing under the laws of 
Deleware and maintains its principal place of business 
at 430 taudison Avenue, New York, tiew York, and an office 
in Washington, D.C., and is doing eatin within this 
judicial district." 

Paragraph 4 is amended to read, “Upon information 
and belief, defendant Jack Egan (Egan) is’ a citizen and 
resident of Washington, D.C., is an employee of defendant 
Washington and has his office at 1159 15th Street Northwest, 
Washington, D.C.,and is doing business within ths judicial 
Gistrict.* | 

Paragraph 5 is amended to sead, “Upon information 


and belicf, defendant B.C. Bradlee (bradlee) is a citizen 


Washington and has its offices at 1150 15th Street Northwest 
Washington, D.C., and is doing busines: within this judicial 
aiatrict.* 

MR, CALIFANO: If your Honor please, my name is 
Joseph Califano, a member of the firm of Williams, Connolly 
& Caditand, of Washington, D.C., and I am a member of th? 
bar of the Southern District. 

Nav it please the Court, f£ will rest on the law 
us Me. Absxaws has staf d it and I think the agreements 


with respect to the law and the issues are fairly well set 


‘and resident of Washington D.C., is an employee of defendant. 
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out in tie aiscussion Mr. Aorams and Mr. Field had. 

XY would like to give the story of the Washington 
Post itself -- 

TUL COURT: What law do you say applies in this 
diversity uction? 

"RK. CALIFANO: We believe it is ‘the law or the 
State o. New York, that we are all under the law of the 
State of New York. - 

THE COURT: Where ‘isis the publication? 

1X. CALIFANO: The Washingcon Post is published 
largcly in Washington D.c. That is where its major circula- 
tion is, but there are-- a ballpark figure -- at least 
2,000 copics a day coming into Naw vork City, for example. 

"l2 COURT: Have you agrced upon that, Mr. Field, 
th>-t the lat of New York State applics? ™ 

MR. FIELD: Yes, your Honor. 

MR. CALIFANC: Your Honor, the plaintiff Bordoni 
coiplains of two Washington Post etcries, the cirst running 
on Saturday, June 22nd, an articie headlined “Merger plan 
for Praaklin far advanced," 4 17-paragraph story, four of 
the paragraphs of which dealt with ur. Bordoni, and the 
Secoud article ran on Wednesday, Jvae 26th, and was headlined, 
“Deals uiwed at profits for Fran:Lii:." That was a 16-paragraph 


Story, four paragraphs of which deadi. with Mr. Bordoni,. | 


‘ase subject." 


4 
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With “espect to the first Washington Post story, 

ie story of June 22nd, the allegations are both with respect 
to the words of the story itself, which we contend do not | 
constitute libel per se aml, again, a single innuendo 
is alleged in paragraph .3 of the coaplaint relating toa 
virtually the same as The New York ‘'imes inrwendo, saying, 
“By said article the defendants meant, intended to mean 
and were understood to mean by pexsons reading the said 


article that Busdoni had participated in criminal acts 


in violation of certain federal banking statutes and other 
federal statutes, rules and regulations, inclauiny but | Ye 
not limited to disclosure requirements to which public 


and banking corporations such as F.anklin and the bank 


With respect to the June 22nd article,?*I would 
subwit there is nothing in the Washington Post story 
that would lead to that innuendo. ‘he four paragraphs 
dealing -- 

JIE COURT: Which are the four paragraphs? 

MR, CALIFANO: Paragraphs 7 through 10 gf the 
story, your Honor. 

NUE COURT: Starting "“Boxrdoni, a Sirdona intimat 
MR. CALIFANO: No, the paragraph before that, 


your lionor, “it was also learred yesterday"-- 


4 


\ 
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The first part of the story, the first six 
paragraphs, deal with the merger and the banks anda the 
consideration of the possibility of a merger with Franklin. 
Then the story has four paragraphs on Bordon: The first 
one says, “It was also learned yesterday that Carlo Bordoni, 
a director of Franklin New York Corporation, holding 
company for the bank, resigned et the board's request on 
Thursde» although this has not been publicly announced." 
{hat paragraph we contend shame tie under the New York State 
law docs not constitute libel per se. There are cases 
cited in our brief and I would mention the Nichols case, 
which involved the removal of a pastor against his will, 


ana the Louden case, which involved the report of the 


- discharge of an andividual employed by Mohawk Aircraft 


Corporation for certifying a pilot who should not have 
been certified. 

In both those cases, your Honor, the reports 
of the forced removal of the pastor and the report of the 
discharge of the Mohawk employee fox improperly certifying 
a pilot, both of those reports were taken as false and | 
in both cases the New York courts held they did not 
constitute libel per se. 


he resigned at the board's request, end there are obviously, 


cece See MNCS atte Sena # Se 


20 


21 


25 
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pacticularly in the world of corporations and international 
banking, any number of reasons why a man could resign, 
policy disputes, other interests, a change in the operation 
of the hank, moving away from their recent involvement in 
foreign exchange transactions. 

The second paragraph which refers to Bordoni 
Says, “Bordoni, a Sindona intimate and involved in multiple 
business enterprises in Sindona's far flung financial. web 
was formerly a foreign se igeilina trader with an international 
reputation for the scale of his speculation." 

Your Honor, there ‘ would cite the Labouisse, 
L-~a-h-o-u-i-s-s-e, case, cited in our brief, in which 


a man was accused of spectlating largely in the cotton 


‘market in order to capture it and totally control it, and 


that was held to be not libelous per se. ~ 

I would also note that that paragraph, as others 
here, must be read against this complaint in the sense that 
‘the. complaint alleges that Mr. Bordoni is quite a man in 
the forcign exchange area. It Says in paragraph 11 that — 
Bordoni has dealt, after listing foreign as well as domestic 
banks with which he is associated -- "Bordon has dealt with 
some of the largest banks in the world in the areas of 
international banking" -- 


dik COURT: I don't see that. The next paragraph 


G 
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reads, “Bordoni has" -- 
MR. CALIFANO: I was going to the complaint, your 
Honor. I will go through the paragraphs of the story first. 
whe next paragraph Says, “RBordoni has been credite 
with organizing Franklin's foreign exchange department 
when Sindona purchased 22 per cent: of the bank's stock in 
1972 and introducing his own stvle of high-volume foreign 


exchenge speculation." - 


—- 


I would mention with respect to that, those two 
paragréephs, the one I just read and the one I mentioned 
before -- those I would like to compare with the language 
of the complaint, certain paragraphs in the complaint. 

Paragraph 11, in which plaintiff alleges after, 

-asS I said in prior paragraphs, re Mr. ieviiens te various 
international banking associaticns -- paragraph 1], "Bordoni 
has dealt with some of the Largest banks in the world in 
the areas of international banking and monetary transactions 
and among other things was responsible for the founding 
and growth of the Milan branch of First National City Bank 

and prerapseetts of Banca Unione." 

{In paragraph 12, the plaintiff alleges that on 
or about August, 1972, and it is 1972 that is the date to 


Which the Washington Post story attaches, Bordoni introduced 


the style of the bank -- "On or about August, 1972, Bordoni 


G 


—" 


a 


gg ££ 8B RB 


A 46 
Stenographer's Transcript dated Oc 


riah 


tober 29, 1974 


32 


was elected an outside memkecr of the board of directors 


of Franklin Wew York Corporution, a 
principal subsidiary is Franklin Loa 
1972, Bordoni has been a member of 
executive comuittee which is compo 


the board of directors of Fxanklin 


Then in paragraph 14 of the complaint, your Honor, 


“Due to his reputation, financial « 


and contacts in the kt ropean financ 


assisted in the placement of approx 


almost threc-cuarters of a billion, 
London, England, Nassau and Bahamas 


bank. * 


holding company whose 
mK « In addition, Siiuce 


Hranklin's international 


scd of certain members of 


Hational Bank." 


nd banking acquaintances 
ial community, Bordoni 
jimately 750,000,000, 


Eurodollar funds into 


wna branches of the 


Your Honor, I would suggest that reading the 


story against the complaint it is fair to say that Bordoni 
2 


has his own style of high volume foreign exchange specula- 


tion and there is nothing inappropriate, no suggestion-- 


“iL COURT: How do ycu reud “a high scale of 


Specrlation"” in those paragraphs you read? 


MR. CALIFANO: I don't sce “high speculation," 


your Honor, It says “high-vsdlume foreign exchange specula- 


tioa," I think foreign banks speculate in foreign exchange 
| 


the way individuals speculate in tle stock market. There 


is nething derogatory about those wv 


ayy 32 oe 


to 
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Til; COURT: That is the argument you made before, 
but in reading these paragraphs all that really conveys 
is that. he is engaged in rather substantial transactions 
jin the international financial world and evidently plaintiff 
may be resting something on the fact that you refer in 
the second paragraph to, "With an international reputation 
for the scale of his speculation," and in the subsequent 


paragraph, “in introducing his cwn style of high-volume 


- 


foreign exchange speculation," 

You say paragraph 14 suggests speculative 
activities? 

IR. CALIFANO: I suggest thetre is nothing 
dercgatory about that, your Honcr. 

Vili COURT: I undevstand that argument. 

Mik. CALIFANO: Your Honor, TI suppose-- 

THs COURT: You are saying in this day anu age 
in the financial world if you refer to a man as being 
engaged in active financial speculation, whether in 
comnicditics, shares, Eurodollars or anything else, this is 
nothing of an opprobious nature? 


MR. CALIFANO: That's right. I suppose the 


CL OE OLD OO L LC 


complaint yoes to the fact that ther: is certainly high 
volume activity involved in the numbers and levelsin 


plaintitfé's complaint. 
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The last paragraph in the June 22nd story says, | 


“Bordoni's exit follows the firing of a foreign exchange 


trader who the bank charged with falsifying mcords and 
hiding transactions. In additida, the head foreign 
exchange trader for Franklin and the executive vice. 


chairmen in charge of this area resigned," and then in 


the following paragraph it. is noted that the president .of 


the board, Mx. Gleason, resigned. 


I suggest, your flonor, that paragraph is carefully 


written. The person whom the Frankly identified as falsifying 
records and hiding tvansnetions is obviously not Mr. 
Bordoni, it is another foreign exchange trader. There 
is nothing to imply that Mr. Bordoni was involved in any 
activity of that kind. 

With respect to the June 26th story, which is 


the second story that plaintiff complains of, I would 
refer the Court to paragraphs 12, 13, 14 and 15, which are 
the four paragraphs that deal specifically with Mr. 


Bordoni,. 


Before reading those paragraphs, I would like 
to note that the lead senterce and the lead of the story 


of June 26th, which, as the Court has indicated, the stories 
| 
must be read as a whole, Says, "Ttialian financier, Michele 


ry 


Sindowa, FPrankLlir National Bank's largest sharcholder, may 


_ 


nw 


ioe) 


= 


on 
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have dixected foreign exchzaage transactions to Franklin 
in 1973 and early 1974 from other foreign banks ‘the controls 


in order to guarantee a profit for Franklin, federal 


investigators said today." Note thet when the writer of 
the story in the Washington Post wanted to state somebody 
has done something, has directed a transaction, he states 
it quite cloarly. 

THE COURT: I have one question to ask you. I 
have looked down these Pr pe RS for the paragraphs 
referred to here, and could the plaintiff reasonably argue 
With respect to the last paragraph, “Bordoni is credited 
with organizing Franklin's foreign exchange operations in 
1972 and introducing the high-volume speculative s’.yle he 
has been noted for and which some observers feel he got 
the hank into trouble" -- would that be an adverse reflection 
upon his capacity as an international banker, the sentence 
I just read to you? 

MR. CALIFANO: Your Honor, I would note two things 
about that, one, as in the prior article, the involvement 
of Bordoni is the involvement of setting the style of 


operations in 1972, two years before these events took 


place, and these events we ere talking about in terms of 


losses are the, First five menths of 1974, and when Bordoni's 


activities are mentioned in either of these Washington Post | 
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stories they are keye” directly to 1972, which is the { 
time when Mr. Bordoni joined the banl:, according to the 
complaint, went on the international] executive co unittee, ’ 
according to the complaint, and it was preswnably Bue 
to the perciod when he joined the bank that he was involved | 
in placing the three-quartexcs of a million dollars 
Eurcdollars, 

With respect to the second portion of that, -namely, 
"And which some observers feel qot the bank into trouble," 
I handle it at several levels: One, there are specific 
statements, there is a specific statement in this story 
that nothing illegal was done" -- 

THE COURT: Where is that? 

NMR. CALIFANO: That statement appears:, your Honor, | 
in the fifth paragraph of the story. 5 

THE COURT: It says "he." Who is the “he"? 

MR. CALIFANO: He is a source, presumably a 
federal investigator, although I do not know, a government 
source of some kind, apparently. He added, “There might 
be nothing illegal in any of this as far as the Franklin 
is concerned, although he said he did not know if the 
parties involved on the other side of the foreign exchanec 


trades" -- I would also note that phrase must be read in 
25 


the context of the first pavagraph referring to Pordoni 


C| 


eee Eee 


| 
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in this article, which says, "fhe source confirmed that 
the Comptroller of the currency was looking into the in- 
volvencnt of Carlo Bordoni in Franklin's foreign exchange 
operations but said this was not related to his evaluations 
of transactions related to recent lc:ses." 

THE COURT: I just saw an article and I wonder 
why you have not mentioned this, because apparently the 


plaintiff, I don't know, but I suspect, will make a referen 


™ _ 


to this so-called speculative emphasis, “foreign exchange 
transactions are basically speculations on the future 
movements of currencies," 

I am suggesting the very nature of the foreign 
exchange, according to this article, is speculative 

MR. CALIFANO: Well, your Honor, that paragraph, 
which is a paragraph in the story, which is explaining 

3 

to the reader, as you go on -- I must read it in the contex 
of the next two or three sentences -- is to explain to the 
reader what a man does in terms of speculation: when he 
invests in the foreign market, as you have no doubt read, 
a trader vill buy for future delivery currency at a sub 
price in the hopes that it will go up. He will sell a 
Currency with a future delivery in the expectation that 
it will go damn, In ‘either casc, he makes a profit. If 


a currency proves contrary to expectations, it produces 
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a loss, 


I would suggest, your Honor, that the Speculations, 


board and said he was not involved in foreign 


those following sentences explaining exactly what the word 
“speculdion" means, 

Ti COURT: It is buying futures? 

MR. CALIFANO: ves, which is, commonly called 


Speculation throughout the. entire business community 


every day in the New York Times, the Washington Post, the 


Journal of Commerce, the Wall Street Journal, and it is 


certainly not derogatory term. 


I would like to note also, your Honor, with 


respect. to the remaining paragraphs in the June 26th story 


that mention Mr. Bordoni that the second paragraph, which 


mentions him simply restates what has already been said, 
“Bordoni a former foreign exchange trader, is involved 
in many of Sindona's enterprises. He was put on the board 
of Franklin Holding Company for the bank in 1972, He 
resigned from the board last Thursday with no reason given," 
Not only no attribution of a reason by the writer, but 


specifically stating no reason given, 
The very next paragraph, Mr. Bordoni can: hardly 
complain ahouvt because it contains his own denial that 


his resignation -- "Today denied he resigned at the request 


Of the Feanklin 


NY 
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exchange transactions which led to Pranklin's losses. 
Dow-Jones Mattes his report." 

And then the final paragraph -- there is one 
other paragraph in the Stcery, which is the fin-l paragraph 
of the story itself, in the context of investigations here 
that notes that the investigation by the Comptroller of 


the currency as to whether there was any fraud involved 


in the recent foreign exchange losses is continuing and 
includes evervone, from the Lewent -- from the nicieal 
employee to the top of the bank. 

With respect to the one point your Honor raised, 
the phrase "which some observers feel got the bank into 
trouble," to the extent that that indicates anything 
about Bordoni, it indicates, 12s, his style as applied 
by people that were ~perating the program may have gotten 
the bank into trouble, but to say, as we note in our brief 
our reply bricf, which we brought with us today and served 
today, that if Stan Musial teaches somebedy how to stand 
at the plate and two years later -- two years later -- 

because every reference to Bordoni in the story is 1972, 
that player, using that batting stance strikes out, it 
does not mean either that Musial is an incompetent batter, 


that Musiel is generally an incompetent batting teacher, 


that Musiel was responsible for the poor batting of t'o 
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individual or that anyones other thon the player himself 
was responsible for the poor batting. 

Our reference is to style. I would also say 
this is a Single instance, under New York State law, with 
respect to hordoni and I would note in that connection 
what might be called the seminal case, Foote v. Brown, which 
established the single instance rule, did note that one of 
the bases for that rule is related, if you will, to 
First Amendnient values which wbeneke. it seems to me, all 
of these cases involving ma jor news events of this kind 
involving cone of the Major issues of our day. 

1 quote a sentence froin the key langwmge in 
Foote v. Brown where the court said, "To carry the right 
of action so far would be-unnecessary for the protection 
of any profession and would be an unreasonable check upon 
the freedom of discussion. There is no physician however 
eminent who is net liable to mistake the Symptoms of a 
particular disease or any attorney who may not misunderstand 

conmplicat« nature and legal consequences of a particular 
litigation. There being no special damages averred in this 
case, judgment ought to be arrested." 

T rest on that languaye, unless your Honor has 


questiohs, 


MR. PIELD: If it pleases the Court, for the 


w 
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record, my name is David Ficld, with DiFalco, Field & 
O'Rourke, 605 Third Avenue, New York City. | 


Your Honor, I think my eminent adversary has lost 


+u& 


sight of the fact that Carlo Bordoni had no part in the 


| 

| 

foreign exchange transactions conducted by the Franklin | 
Bank. Therefore, the article attrilbvting to him the in- 
ception and the continuation of foreign currency transaction; 
is, in and of itself, an untrue statement. | 
THE COURT: Mr. Ficld, do I go into that, as to | 


whether or not he had any part in these transactions on 
this motion? 


MR. FIELD: Your Honor, for purposes of a motion, 


| 
| 


it is my opinion, to Gdismiss the pleadings the defendants 
must accept as true the plaintiff's allegations. 

THE COURT: Is that the allegations, that he had 
no part in it? 

MR. FIELD: The allegation is that he had no part 
in foreign currency transactions, It is that way in all 
the couplaints, your Honor. 

In paragraph 13 of the complaint, “Bordoni as 
an outside director of the board of directors of Franklin 
was never ihlolved directly or indirectly in the performrnce 
of any dutics other than these of an outside director," 


and, your Honor, specifically paragraph 15 says -- 


Sad 


€| 
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THE COURT: You are sipping paragraph 14? 
MR, FIELY: I thought it wus paragraph 14, q 
THE COURT: I don‘t see how you can take that 


position in light of the broad sweep of paragraph 14. He 
may have been an outside director, and you specific: 

allege, “Due to his reputation, financial banking ac- 
quaintances and contacts in the European financial community 


Bordoni as: -cd in the placement of approximately three- 


‘ 
quarters of a billion Eurodollar funds in London, Rassau, | 
| 
B aamas" -- how can you really say that, what you just said? 
MR. FIELD: It had nothing to do with the internal | 
affairs of the company; it was a particular transaction 
he was called upon to consummate for the bank and that was 
the raising of those Eurdollar funds. 
THE COURT: How can I disregard this allegation 
of your complaint? 
MR. FIELD: Paragraph 15 relates specifically to 
the foreign currency exchange transactions and says that 
"At no time prior to his election as an outside director, 
during lis directorship or subseyuent to his resignation | 
as a director was Bordoni responsible for any foreign | 
currency transactions to which the bank was a party." | 
THE COURT: What does that mean as against | 


paragraph 14? 


~— 


tr 


w 
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MR, FIELD: It is going into a specific trans- 


ac’.on, your Honor, which is really the heart of the 


articles of the Washington Post. We wanted to make it clear 


to the Court not only did he not have any impact on the 


day-to-day operations of the company but particularly with 


reference to the foreign currency exchange transactions 


of which the article accused him of fomenting. He had 


absolutely nothiny to do with them and that is why that 


— 


allegation is set forth in the complaint. For the 


purpose of this motion, that must be deemed admitted, your 


Honor. 


The argument by counsel for the defendant breaks 


apart each pacticular paragraph of the article. When you 


break it apart and stand it on its own, there are parts 


which might not be libelous per se but,again, your Honor, 
~ 


they must be read as an entirety. 


‘he cases say that and November v. Times, Inc., 


said, “The meaning depends not on isolated or detached 


statements but on the whole apparent scope and intent of 


the article. The words are to be construed not with the 


close precision expected from lawyers and judges but as 


they would be read and understood by the public to which 


they are addressed,". 


The court went on to say, 


"No single sentence or 
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declaration of alleged fact in that particular case," 
November v. Time, “is directly and boldly defamatory but 
a jury should decide whether a libelous intendment would 
naturally be given to it by -the reading public acquainted 
with the parties and the subject matter." 

Incidentally, the Noverber v. Time case related 
to an attorney accused by the publication of having not 


done his duty with respect to his client not in connection 


- 


with a particular proceeding but not having done his duty 
in stages of these proceedings and the court held that 
the single instance rule does not apply there, that the 
slur against the attorney affected his entire reputation 
as an attorney not in particular on one specific act and 
it is our contention that the article casts disparity upon 
Bordoni's entire reputation as an international banker. 

I think when I get into the article, your Honor, 
I can make that emirently clear. 

In the case of Daily v. Enyi.eering and Mining 
Journal, the langmge claimed as defamatory stated of the 
defendant that his extravagances start. ‘d people and finally 
got the company into trouble. The court held that was 
libelous per se and stated that “Charges even though they 
do not impute to plaintiff disgraceful conduct would be 


actionable if their tendency is to injure him in his 


ite} 


A Sg 
Stenographer's Transcript dated October: 29, 1974 


rmh 45 
particular business, calling, trade, or profession." 

They hav alleged in the article that Bordoni 
had a high style of speculation. Your Honor, in banking 
Speculation is not avery pleasant word to use. Bankers 
are supposed to be conservative. The article not only says 
speculation in foreign currencies, it says high style of 
Speculation. In fact, in the June 26th article it says 


foreign currency speculation is like shooting craps. 


Your Honor, a banker is not supposed to shoot 
craps and any allegation ica a banker did shoot craps 
certainly disparages his reputation. 

Although the article of June 26th does cite 

an unnamed source as saying that there may not be anything 

ijlegal in the foreign currency transactions which resulted 
in a profit for the Franklin Bank, nevertheless: the article 
dces say that "The SEC and the Comptroller of the currency 

are investigating how much of Franklin's profits last year 

are the result of business deliberately shunted Franklin's 

way by Sindona's other banks and business enterprises." 

The article ties in Bordoni to Sindona and 
Sindona's kLanks. | 

THe COURT: Except there is in the following 
paragraph, the second following paragraph, “The source 


confirmed the Comptroller was looking into the involvement 


Cl 
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of Carlo Bordoni in Franklin's foreign exchange operation 
but said this was not related to misevaluation of trans- 


actions related to recent losses." 


MR, FIELD: Yes, your Honor, but that is like sayiix 


the SEC is investigating you and in the next paragraph 
saying well, the SEC is investigating only one aspect, 
but there are othex aspects to this as well. 

If you go, your Honor, to the second from the 
last paragraph and the last matniecmets in chek wetter. ix 
directly states, which is false, according to our client, 
that “Bordoni is credited with organizing Franklin's 
foreign exchange operations and introducing"-- well, your 
Honor read it before, his high style speculative style 
which got the bank into trouble. 

The next sentence says, "An investigation of the 
Comptroller into civil fraud." 

Now, any reasonable person reading that is going 
to link Bordoni to a possibility of fraudulent transactions, 
or at least he is going to say, "I have to be careful in 
iabbin with this man because the newSpaper said he is im- 
plicated in foreign currency transactions which are like 
shooting craps and that he is being considered by the 
Comptroller of currency for fraud and that possibly the SEC 


is investigating him as well." 
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It is directly a slur and impeachment of the 
man's credibility and his ability to conduct his business. 

THL COURT: Do you agree, Mr. Field, that I have 
to test these artic’es as against the innuendo as you have 
alleged the innuendo in your complaint? 

MR, FIELD: Your Honor, the innuendo is only one 
cause of action. The innuendo only relates to the crime 


and we pleaded -- 


—_ 


THE COURT: Well, what else do you have here? 

MR, FIELD: We allege direct libel in the first-- 

THE COURT: What do you mean by “direct libel," 
without any innuendo at all? 

MR. FIELD: Without innuendo. We say the language 
is clear on its face that this is the meaning people would 
interpret. We are not saying we are enlarging..it, extending 
it, but reasonable people reading this article would say 
that Bordoni was an international foreign currency speculato 


THE COURT: On that cause of action, who makes 


that determination? 


MR. FIELD: Your Honor, basically that determinati 


is for a jury to decide. 


THE COURT: Can I give thein the complaint and tell 


them they have to decide? 


MR. FIELD: No, your Honor. Basically it is on the 
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2 evidence presented to the jury. 
3 THE COURT: Well, they take the article and you 
3 4 just read the four corners of the article to decide whether 
| 5 Something is libelous per se, don't you? Isn't that the law? 
| 6 MR. FIELD: That plus the statement that Bordoni 
7 ‘had nothing to do with foreign currency transactions by 
8 the bank. That fact, which would be admitted to the jury 
| 9 and the jury would accept it as true, which for the purposes 
10 of this motion it must be, aan the article, the ‘Sais siguiin 
11 then determine whether or not the article is libelous per se! 
| 12 THE COURT: Go ahead, 
3 | MR. FIELD: Nowhere in the allegation of the 
M4 complaint is it alleged Bordoni was a foreign currency 
| 15 Speculator., It says he is an international banking expert 
| 16 but doesn't state that he is involved in any way at any time 
| W with foreign currency speculation. 
| 18 With respect to the Single instance, your Honor, 
i 19 which relates to one particular transaction in which one 
20 person ~- in which a person was alleyed to have committed 
a One act and the courts have held that that one act would not 
4 22 
i be libelous per se without pleading special damages, I think 
I indicated to the Court that here the allegations of the | 
| 
” article relate to a series of continuous foreign currency | 
25 


transactions and speculation by the bank and with respect 


SOUTHERN DISTRICT COURT REPORTERS OURT HO 
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to those it continued over a period of time and goes direct]; 
to the man's ability to act as a foreign international 
monetary expert. Any slur on his reputation that he was in- 
volved in this tremendous Franklin National Bank loss in 
foreign currency exchanges severely handicaps him in 
continuing his business and continuing with his great 
reputation as an international banker and in that respect, 
your Honor, he has been defamed. 

And the single bekemnidn your Honor, does not 
apply to the imputation of a crime but relates to the im- 
putation of -- only to a trade or business, and the courts 
have said if you are imputed to have committed a crime or 
to have been involved in a crime, the single instance rule 
Goes not apply, it only applies to trade or business, but 


in our case it is not applicable because it was more than 


o 
- 


one instance the articles allege Bordoni to have been in- 
volved in. 

THE COURT: All right, submit the papers in this 
matter. 

MR, FIELD: Your Honor, may I read the amendment? 
Counsel for the defendant and counsel for the plaintiff 
have orally amended the a™legations with respect to juris- 
diction as follows: 


Paragraph 3 is amended to read as follows: “Upon 


b12 


19 


2] 


24 
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information and belief defendant Twin Coast Newspapers, 
(1win Coast) is a corporation organized and setitien under 
the laws of the State of New York and maintains its principal 
place of business at 99 Wall Street, New York, New York, 
and is doing business within this judicial district," and 
paragraph 4 is amended to read, “Upon information and 
belief defendant Harold Gold (Gold) is a citizen and resident 
of the State of New York, is an emp)oyee of the defendant 
Tin Coast and has its offices at 99 sictek senoiaki New York, 
New York, and may be found within this judicial district." 

MR. SCHMEIDLER: Your Honor, I am an associate 
of the firm of Amend & Amend and I represent the defendant 
‘win Coast Newspapers, Incorporated, and Harold Gold in this 
action. 

The complaint in this action is a virtual copy 
of the complaints in the other actions which have been dis- 
cussed, ‘the innuendo pleaded in the complaint is an exact 
copy of the innuendos pleaded in the other actions and 
there is really nothing new to be said about the law. The 
only difference between these actions is the content of 
the articles of which plaintiff complains, and our article 
does not attribute any responsibility for dimeten exchange 
trading to the plaintiff, Mr. Bordoni. In fact, your Honor, | 


to the extent that there is a discussion of responsibility 


Ss 


ww 
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for losses due to foreign exchange trading, the article 
fairly clearly lays them at the doors of other people in 
Franklin National Bank, and in parag.aph 7 it refers to 

the dismissal of the president of the bank and the resig- 
nation of the executive vice chairman “In whose department 
the losses occurred." So that to the extent the plaintiff 
complains in his brief, but not in his complaint, of an 
attribution to him of responsibility for the lesses suffered 
by the bank, there simply is iiibine to that effect-in 

the article, 

The innuendo in the complaint as to crimes that 
may have been committed stints improper reports to the 
government regulatory authorities, there is absolutely 
nothing in the article that makes any suggestion that any 
reports were made or that Mr. Bordoni had any part in 
making any reports that the article doesn't cefer to. That 
innuendo is completely without support in the article. 

The innuendos that are in the memorandum of the 
plaintiff but not in his comnplaint are rebutted and are 
a matter of law and I don't think it is necessary to go 
through those innuendos one at a time especially since your 
Honor has indicated that the motion must be decided on 
the basis of the innuendos actually pleaded. 

TIE COURT: Mr. Field, what paragraphs do you rely 


SOUTHERN DISTRICT COURT REPORTERS, U.S, COURTHOUSE 
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upon to support your innuendos? First you claim it is 
libelous per se, without reference to an innuendo? 


MR. FIELD: The article as a whole has the meaning 


May read you just a couple of paragraphs in the article, 
paragraph 4 says, “Mr. Bordoni's exit from the board also 
raised questions about his role in the bank's foreign 
exchange trading." 

THE COURT: What is libelous about that? 

MR. FIELD: Your Boner; it goes on to say -- 
that standing alone is not, but the next paragraph says, 
“The bank lost 45.8 million in foreign exchange transactions 
Now, if it is not true that Bordoni was involved in foreign 
exchange transactions, then attributing to him this loss 
is libelous per se, 

In addition, it goes on to say, later on in the 
article, that "Franklin disclosed discovery of large 
losses in unauthorized foreign exchange trading" and later 
in the paragraph, at the end, it says, "A Treasury official 
said the government is investigating the possibility of 
fraud in connection with the losses." 

So there are statements in there which implicate 


Mr. Bordoni not only in the foreign cxchange losses in 


«l 
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which he had no part but also in the possibility that 

he may have been partv to some fraud perpetrated on the 
bank and the main thing, I think, your Honor, to keep in 


Mind is that he had nothing to do with this at all, that 
he was never there -- 

THE COURT: I must say I can't accept that 
Statement in the light of your allegation in paragraph 14, 
How can yo. say he had nothing to do with this when ‘you 
emphasize his participation Xie transactions running to 
three-quarters of a billion dollars? 

MR. FIELD: That was na a foreign exchange 
‘transaction.. That is a funding of moneys, loans for the 
bank. Foreign exchange transactions was amply stated in 
the article written by the Washington Post. It is specula- 
tion on whether or not currency goes up or down-:in the 
future. It is like playing the conmnodities market. The 
fact that: Bordoni was instrumental in raising three-quarters 
of a billion Eurodollars for the bank for its various 
branches has absolutely nothing to do with foreign currency 
exchanges, It was put in there to show the man had influenc 
with banks and was instrumental in the banking field and 
that is basically all:that allegaticn was put in thereito 


represent, 


THE COURT: You say the Eurodollars have nothing 
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to do with foreign currency transactions? 

MR. FIELD: No, your Honor, Foreign currency 
transexctions would mean I would buy a million Swiss francs, 
expecting the market six months fiom now to be higher in 
Swiss francs than today -- 


THE COURT: That is what the article said, the 


other article that was the subject of the prior suit? 


MR. FIELD: That's correct. That is why in.the 


complaint we were careful to allege he had absolutely nothing 
to do with the foreign currency exchange transactions of 
the bank. Ye was on the internati al executive committee 
but he had nothing to do with the foreign currency exchanges, 
nor did he advise or push the bank into foreign currency 
exchanges. If that is not true, your Honor, and with all 
due respect: your Honor must accept it as true ‘%r this 
motion, the article is false and defamatory and it would 
be a question of fact for the jury to decide if in fact 
the article has defamed Bordoni. 

' 


What your Honor would have to say is there is 
no question of fact at all, no reasonable person could 
believe this article was defamatory and therefore, as 
matter of law, you are throing it out. Quite the contrary 


is true, based upon the interpretation of articles as cited 


in the yarious cases that we have cited in which we reaily 


QI 
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have no disagreement, coimsel for the defendant or I, as 
to how articles are to be interpreted, and I believe that 
any reasonable person reading this article and knowing 
Bordwai. never had anything to do with foreign currency 
transactions would say that these articles are libelous pe) 
se. 

THE COURT: Where does this article state that 
he had something to do with foreign exchange transactions? 
Where does it say that he did? j ° 

MR. FIELD: Go down two more Paragraphs: "ys 
cording to the business magazine Successo, Mr. Bordoni 
was chosen by Mr. Sindona to play a major part in Franklin’ 
foreign currency trading." 

THE COURT: How does that reflect upon him? 

MR. PIELD: It continues, your Honor, "The presenc 

9 

at Franklin of the foreign exchange expert Carlo Bordoni 
explains everything." Explains what? Explains the losse 
your Honor, That is what it refers to, 

THE COURT: It is referring to an article, 
an article in the March issue of Italian magazine end they 
are quoting from that, 

MR. FIELD: Yes, but why is it used in this 
particular article by the newspaper the Journal of Commerce 


{t is used in here to show bordoni had something to do 


1] 
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with the tremendous losses at the bank in foreign 
currency exchanges, 

MR. SCHMEIDLER: I would point out the losses 
referred to as being disclosed were no’: in March but the 
disclosures referred to were in Nay and, similarly, I 
point out as to the timing of the quotation or indirect 
quotation as to investigation of the possibility of fraud, 
that again the timing is such that it is Clear that-the 
investigation had nothing to Pa with the resignation which 
cane well after such attribution. 

MR. FIELD: That has nothing to do with his 
resignation, your Honor. The investigation by the Treasury 
official evidently relates to losses of unauthorized foreign) 
exchange trading, which the article Says Bordoni was 
responsible for. So that the whole article shows that 
Bordoni vas the one who was the major party libel for all 
the losses the bank had and in fact they may have been 
fraudulent. 

MR. SCHMEIDLER: I would submit that “unauthorized! 
contradic s the attr bution of responsibility, that if 
something is unauthorized you cannot say that it was 
Simulténeously authorized, 

MR, FIELD: It is like saying a policeman shot 


a convict but he was unauthorized. The fact is he still 
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shot hin. 


THE COURT: Anything else? Is there any other 


party here? 


matter, 


IR. 


MR. 


THE 


There was a fourth suit, wasn't there? 


FIELD: There was no motion made in that 


COURT: Against whom was that? 
FIELD: The Wall Street Journal. 


COURT: All right. 
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EDWARD WEINFELD, D. J. 


qMhis is unother of four actions in which 
plaintiff challenges as Libclous articles concerning 
the affairs of franklin National Bank ("Bank"). which 
refer to plaintiff's relationship to, and resignation 
as a director of, the Franklin New York Cor poration 
("rPranklin"), the Rank's parent. The defendants in this 
case ure Twin Coast Wewspapers, Inc., ublisher of the 
Journal] of Commerce ("Journal"), in which the alleged 
libelous article appeared, ana Harold Gold, its managing 


eaicor. 


Reference is made tc and familiarity assumed 


with this court's opinions filed this day in plaintiff's 


(1) : 
separate actions against the New York Times and the 
(2) 
Washingten Post. In this suit, too, the partics agree 


that the applicable law is that of the State of New york. 


The defendants move to dismiss the complaint 
pursuent to Rule 12 (b) (6) on the ground that it fails to 


state a elAinm upon which relief can be granted in that it 


~_————— nal 


(1) Borceai v. Tac New york Times CO-, 74 Civ. 3168. 


(2) Morand Ve Jashington Post CO-«, 74 Civ. 3169. 
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fails to allege srecial damages, which motion plaintitt 
resists, as in the other cases, upon his contention that 
the article is libelous per se and accorcingly actionable 


without any allegation of special damages. 


Plaintiff, tracking his complaint in the other 
actions, charges that the article is libelous per se in 
two respects: (1) that it defames him in his business 
calling; and (2) it intimates his participation in crim- 
inal acts in violation of the federal banking and other 
laws. As to the first charge, he asserts three separate 
claims withovt any iunvcndo, and us to the second charge, 


he relies upon an innuenco. 


The article here at issue is centered about 
the sari2 subjccts as the articles published by the New 
J p 4 


York Times and the Washington Post -- plaintiff's rela- 


s 

tionship to Sindona; his resignation as a director of { 

, 

Franklin; the Bank's $45.8 million foreign-exchange losses, 
Which together with other losses put “the nation's 23rd 

2 


hargest bank ia financial jeopardy"; the fact that large 
losses were avec: to unauthorized foreign~-exchange trading; 
the dismissal of the Rark's president and resignation of 


its cueantlive vice chairman, in whose department the 
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losses occurred; and a Treasury Department official's 
statement that the "governinent is investigating the pos 
sibility of faraud in connection with the losses." The 
Journal article includes sone matter not contained in 
the others. It refers to an Italian magazine's report 
that Bordoni “was chosen by Mr. Sindona to play a major 


art in Franklin's foréign-exchange trading," and then 
Pp J : 


quotes from a March [1974] issue of the magazine: "Mr. 


~ 


Sindona plans to make money (ai: Franklin National) out of 


foreign currency. The presence at Franklin of the foreign 


exchange expert, Carlo Bordoni, explains everything." 


The court, for substantially the same reasons 


— — 


which underlie its determinations in the other actions, 


finds that the article is not libelous per se as alleged 


in the first three claims. Nothing in the additional mat~ 
ter referred to above impugns, directly or indirectly, 


plaintiff's standing or capacity as an international mone- 


tary expert, or reflects upon his professional integrity. 


As to the remaining claim, supported by *n 
innucndo that the article was intended and was understood 


to mean that plaintif¢’ participated in criminal acts in 


ae 


> 


ot wee %*- 


wee 


A 76 
Opinion; Bordoni *s. Twin Coast 


c: 


violation of the federal banking and other laws, this ‘is 
no more Warsanted here than in the instance of the other 


two cases, 


"*The pleaded gnnvendo is strained, unreason- 
able ond unjustified.' It does not explain 

any statement in the article, but adds an en~ 
tirely new and inderendent thought that finds 


no support in the article," (3) 


Accordingly, the conplaint is dismissed. 


Dated: New york, N. Y. 
July 15, 1995 z A _ 


United States District Jus: 


G) tracy v. Nowsday, Inc., 5 N.Y¥.2a 134, 137 (1959). 
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EDWARD WEINFELD, D. J. 
This is one of four actions commenced by 
Carlo Bordoni against various publications charging 
that he was falsely libelled by news articles concern~ 
ing the affairs of the Franklin National Bank ("Bank"), 
Which, amung other matters, described the circumstances 
of plaintiff's resignation as a director of Franklin New 
York Corporation ("Franklin"), the Bank's parent. The 
defendants in this case are the New York Times, A. M. 
Rosenthal, its managing editor, and John H. Allan, the 
ear reportex who wrote the alleged libelous article. * 
ae 
. . . . 4 
Plaintiff's complaint alleges he is an acknowl- . 
edged international monetary, banking and financial ex- ‘ 
t 
pert. It sets forth four separate claims, none of which mt. 
‘ 
e pleads spzcia). damages; rather, plaintiff relics upon : 
\ 
i allegations that the article in question is libelous per 
se and is ectionable even without an allegation of special «91. 
ry they 
damages. whe defendants move to dismiss the complaint on ¢° & 
sh 4 
the gromes that (1) no statement de famatory of plaintiff ; 
. is contained in the article, ane (2) even if such a statc-'' a 
§ ’ : } 
mnt is found therein, undex New York's "single-instance" Pe 
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f rule the complaint is deficient because of its failure to 
\2) 
° plead spccial damages. Thus the essential question is 
whethe: the article is libelous per se. 
As a general rule, a writing or printed article 
is libelous por se -- that is, actionable without allega- 
tion or proof of special damages -- "‘if it tends to ex- 
pose a person to hatred, contempt or aversion, or to in- 
duce an evil or unséyvery opinion of him in the minds of 
‘ a substantial number of the community, even though it may 
impute no moral turpitude to him' .. . [or] tends to dis- 
S parage a person in th way of his office, professi.on or : 
vi (2) ali | ‘ 
trade." So, too, a writing that charges the comnissicn ; 
/ 
(3) vo 
of a crime is libelous per se. < ne 
“¢ 
The alleged offending article, which was pub- bd 
; ; "i “t's 
lishcd in the New york Times: on June 24, 1974, reads as “3 
‘ Te 
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(1) Jevisciction is aro:aiet upon diversity of citizenship <« 4 
and tne porties sqrec new York law applies. ve 
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‘ (2) Kiehel: v. Item Publishers, Inc., 30° U.y. 596, 600-01 Magi 

4 (1656), cucting Honeher v. Chesley, 297 Ney. 94, 100 
(1O57). Accord, Trany v. Mewscdav, Ince, 5 N.Y¥.2a 134, 

135-26, 10° .M.Y.8.20 1, 3 (Loss). 0 as 


(3) Jordi ve. ueie, 70 ~pp. Div. 24d 773, 247 N.Y.S.2a 
(lst Dep't As.--4), 
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"A directer closely associated with 
Michcle Sindona, the Italian financier 
who is tha biggest shareholder in the 
Franklin New York Corporation - the parent 
of the Pranklin National hank - is resign- 
ing from the board of the holding company. 


“The man leaving the board is Carlo 
Bordoni, a Milen banker and director of 
Fasco International Holding, S. A., who 
played an important role in pushing Franklin 
into foreign-exchange trading in a major Way. 
Fasco is a Luxembourg investment company 
owned hy Mr. Sindona. 


"It was in foreign-exchange trading 
that Pranklin lest $45.8 million during the 
first five months of 1974., Franklin disclosed 
last Thursday in a long-awaited restatement 
of its carnings. The foreign-exchange loss 
. Was part of a $63.6 million over-all. loss re- 
portec ky Pranklin for the five months. 


"Chances in _Manaqement: 


———- ee —. 


"With Mr. Bordoni's resignation, 


a 
in 


Pranklin's managemont 


foreign-exchange 


~~~ 
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trading has chanced almost entirely. 


"At the time Pranklin's forcign-ex- 4 
change losses were anncunced, Peter R. 
Shiddick, executive vice chairman and head 
of the bank's internctional operations, 2 
resigned, Andrew uv. Carorelo, vice presi- 


* 
dent ane mintdgaur Of tha binitt's foreign- : 
excnénge trading desk, resigned a short eg 

s : “re 
time lutex. eed 
; v4 
+. 4S a 
"Donald Envrich, a foreign-exchange ee 
tradue with the yank of assistant casheir Puta raed tae 
(sie], wes Cismissed by the bank when the 
. . . . ‘ ‘ 
fLoreign=-azchinge LOSS2S Were first disse oy - 
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"Then Pranks: n hircd Ndwin A. Rei thers, 
a forwer senior vice president of the Pirst 
Rational City Pank, as an executive vice 
presicient to rcorqanize its international 
curreney trading operation. 


"Whether the Rordoni resignation was 
merely a part of this forcign-exchange 
housecleaning rw part of a downgrading of 
Mr. Sind@cna's ‘influence at Franklin could 
not be determined. mr. Sindona was not 
present at a Franklin bo2zrdg mecting last ’ 
Thursday, but his absence was not unusual, ~ 
“Mr. Sindona has agreed to add as much 
as $50-millicn in new capital to the Franklin 
New York Corperation as part of a plan an-~ 
nounced May 12.. the plan was criginally de- 
signed to increase the capital of the bank 
by that amount. 


“In the Franklin's release last Thursday, 
however, Harold -. Gleason, then chief eszecu- 
tive, stated thuc the money raised by stock 
sales would not be funneled into the bank but 
would ba retaincd b, the Franklin New york 
Corporation to meet the obligations of the " 
parent commany. 


“Barr Succeeded Gleason “ 
oP 
"Mr. Gleason resigned last Thursday as “#- 
chairrrn, president and chief cxecutive of- ee 
fice, lut he remined a dixector and also om 
. ‘ss Ape ‘ , , As 
retained tha title of excocutive vice chair~ Xo 
min. “Joseph W. Serr, former Secretary of 8 
the Treasury, tools ovey imsadiately as chair- ar 
man, president mnd chief cxecutive., As : a aes 
chaismen, of course, he » ameamber of tha oe ee 
Loard of directors, ree 
I ‘ 
Ma 
“Prénklin Mow youl: COxporation has oS 
$35 emi Vide of 7.30 per cent publicly hold ent Bia, 
notes outstanding, and it atiso has a ah SN Salt A ; 
. rt e, Viete 
e ee ee 
xi . ey ys 1,74 
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‘ ° A 
$30-million demand loan from the Manu- “ 


facturers Hanover Trust Company. The 
publicly held nctes mature in 1979, and 
the bank loan comes due in 1977. 


"To raise $50-million, Franklin New 
York has disclosed plans to make two stock 
offerings - one prior to Feb. 21, 1975, and 
the other before Aug. 21, 1975. Mr. Sindona 
has agreed to purchase any shares not bought 
by other stockholders. 


"Sindona Has Loor i9le = 


"In its release Thursday, Franklin 
noted that Mr. Sindona's obligation to pur- : i 


chase unsubscrihed shares in the two pro- : 
posed stock offerings was subject to a con- 
tinuation of the bank's normal business and ay 
also to an absence of lawsuits. lo 
‘ 1 ‘ 
"This loophole, coupled with Mr. ae 
Bordoni's resignation, heightened the im- * 3 
pressica that Mr. Sisdona might be withdraw- eae 
ing - either by plan or from pressure from " Pa Ser 
the regulatory authorities - from Franklin. aa ay 
b> | . > ~ : 
si es ‘31 
“According to a published report in The S 
Washington Post, efforts to merge the hl! ae OE 
Franklin National Bank with either another I 


~ 
* 
Y 
— 


id 
"Source is Quoted : - see 

° *. - p 

“The report, quoting ‘an authoritative ed 4 “4 
sourc. ,' [sic], said the major matter that ie nes se 
necded to he cleared up was whether the neeree 4 
Federal Deposit Insurance Corporation would ;: iii Coe 
assume substantial risk for any potential as EE 
losses that have not yet been uncovered. wiih 3 
“Mr. Gleason, hewever, on Thursday babel Sy HS : 
stated; ‘Neither the bunk nor the corpora~ *'™"" wal 
tior [is] presently a participant in any’ ¢ age : 
. Fis or a bed { 
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negotiations involving a merger, gale of 
assets or other disposition of any inter 
° st in the bank.’ 
“Asked yesterday about the possibility 
of any merger plan's being 'far advanced,' 
Arthur G. Perfall, senior vice president of 
franklin, replied: ‘we stand by our state~- 
ment of Thursday.' 
Wille Denies F.D.T.C. Role 
“prank Wille, chairman of the Federal 
Deposit Insurance Corporaticn, denied 
‘categorically’ that the F.D.I.C. is paro 
; ticipating or had participated in any dis- 
- : cussion of a merger OF sale of Franklin 
Me asscts. : at ; 
"4x, Wille, who was at Sea Island, Ga-, 
ao at a convention of Georgia bankers, said 
? the £.p.I.C. was being kept informed also 
of what the Federal Reserve Board and the . 
— Controlicr of the Currency were doing. 
e: “twhat we're all waiting to see,’ Mr. ; 
e Wille said, ‘is the public reaction to the . ’ 
"s restated carnings and the wanagement changes. '" 
# 
' : 
: Essentially plaintiff charges that the above . 
, 43 
article ig libelous per se in two respects: (1) that it ee 
‘ AY 
defawes hin in his bhLusiness repucation, professional con- : 2 
Me ee 
petence aja ptending as an expert in international finan- * ¥h- 
7 cial affaixs, and (2) that it intimates he had participated 3 
: ve tet 
in eriminal. acts ii, violation of federal banking and other" 
laws. At Da 
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As to the first charge, that the article 
libelled him in his business calling, the plaintiff 
contends this appears from its very language, without 
any innuendo. In this instance, he alleges three 
separate claims. The first, in addition to alleging 
that the article falsely impeached his professional 
competence and integrity, further charges that the de- 
fendant published it with knowledge of its ces The 
second claim substantially repeats the first, but al- 
leges that the article was oublished in reckless disre- 

(4) 
gard of the truth. The third claim substantially re- 
peats the first two, but omits any charge of knowledge 


of falsity or recklessness. 


With respect to these three claims, the complaint 
does not specify those statements in the article which 
plaintiff contends injure him in his business or profession, ; 


or impute to him some quality "which would bo detrimental, 


ox the absenee of som: auvlity which is essential to the ‘, 
(3 

successful. carryiny on ¢& his office, profession or trade." 
? 

+o 

sn te M 

et dy 

(4) Listed as the fuurth clain in the complaint. we’ 


a 
s 
+% 
« ttn 


(S) Cite Pinebecr Pogew, Ins. ve Cari Ally, Inc., 20 App. 


24 423, /27,. 488 K.F.0.20 S56, 562 (lst bep't 1965S), 
offtd, 2u R.y.2d 943, 305 NLY.S.2d 154 (1969) .°°,, gt 


: Sieg? 
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1 
Since the libel complained of is with respect to plain-. 
tiff's business comvetence and integrity, it must appear 
that the article charged the plainti f, in effect, with 
ey ‘being “ignorant, incompetent, [or] incapable in his 
(6) 
calling," or otherwise impugned his professional stand- 
ing and integrity. 
In determining whether the article is defama= 
tory, it must be read as a whole, and the words used given. 
their natural import, and their plain and ordinary mean - es 
° (7) : gorge 
ing. So reading the article, with special emphasis on . 
those postions which refer to plaintiff, the court con- * il 
. Ae 
hia Pigie 
eludes that ihe naked words of the article standing alone — yt 
(8) Cea 
are not libclous per se. SHO ae ee eee : 
; oe 
ar arar ar 
5 . tenes | 
; The article starts with the statement that % . oe 
; Mery week 
PON PE EAS wu ia Vass ace 
: (6) Amelkin v. Commercial Trad. Co., 23 App. Div. 2d 830,.259'. 
N.Y.S.2d 396, 398 (lst Dep't 1965), aff'd, 17 N.¥.2d 500,.: 
. | 267 N.Y.S.2d 216 (1966). a NO 
, R 5 ‘gS 
Poy 
1 (7) November v. Time, Inc., 13 N.¥.2d 175, 178-79 (1963): °.°, 3 
: O'Connell v. The Press Pub. Co., 214 N.Y. 352, 358 (1915); } 
j Morrison v. Smith, 177 N.Y. 366, 368 (1904); Scheinhlum 4 
. v. Long Sslond Daily Peess Pub. Co., 37 Mise. 2d 1015, 23°: 
5 N.Y.5.2a 435, 438 (ups Cts 1967), ated, 239 Ne¥ 45,20 ‘63-4 
" (2d Dep't 1962). Mae, sae 
¢ ays } 
‘ (8) Seo Yracy v. Newsday, Ince, 5 N.Y.2d <' 137; Reoux v. — 
Glens FPuile Teast Co., LL App. Div. 2 3, 203 N.¥ 5.5" } 
497-208) (5 a Rewts 2960). ssh os es 
' te pce tee”: ; . ; 
8. hea , i . rt: an Za eed ie oF : ‘ 
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Bordoni., a director closely associated with Sindona, the 
largest shareholder in Franklin, is resigning from the 
Board -~ a commonplace event in daily corporate life. 

The article continucs that Bordoni “played an important 
role in pushing Franklin into foreign-exchange trading in 

a major way"; that it wes in foreign-exchange trading that 
“Franklin lost $45.8 mitiben during the first five vibes: 
of 1974," which loss was part of a larger loss reported 

by Franklin for that period; that with Bordoni's resigna- 
tion "Fran’lin‘s management in foreign-exchange trading 

has changed almost iia Then follows a statement 
that two officials who had becn respectively head of the 
Bank's intexnational cperations and manager of its foreign- 
exchange trading desk, had rasigned at about ~ -ime the 


foreign-enchange losses were announced. The following 
he 
ae 


paragraphs refer to the dismissal of ona of the Bank's ‘ 
foreign-exchange traders when the losses were first dis= - 
closed, and to the hixing of a new executive vice presi-=: 


dent "to reorganize its: international currency trading 
’ Sa 


operation," and the article continues that "[w]hether the ‘. 


Bordoni resignation vas merely a part of this forcign-ex- +" 
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chine housecleaning or part of a dovaqrading of Mr. tii) 


oT Peat § ak 


. * ae = 
me Hardee 


A rg 
Das ital a mek hn allah ne i en 


aR 


Ch em 


Rs we. ss 
Bnheed lee ewe: 


. 
z=, = tt” 

s ° fe se. 

se a=. ¢@% « - 8 
et ites eee. 


BE one Sarl. ee wi - ide’ dA. “oAn- 


SIO C8 Se, ENN 8 etre BIRT TY et eee ser tte en pen pene cauen $e cba ‘. : 
er artis a ‘ CO TY NTE TT AE OS ER UT bee galt Vi NENT SPRINT. CRETE el ge © 
nn taarene® mame. teeta tacos shemcaiite tenths eatin aon wp enenteen's MY <n a talenct, 00 teen. 20h, ian Sattalites der ct ladh ested din ot Oe ewients meee e! 


° . 
be ee 


A 87 
Opinion; Bordoni vs. New York Times 


Sindona's influence at Franklin could not be determined." 


- Plaintiff places huiniais etsiien upon the forejoing 
as reflecting upon his ability and expertise in forcign 
exchanye monctary matters. He emphasizes the statement 
that it was plaintatt “who played an important tehe in 
pushing Franklin into foreign-cexchange trading in a major 
way." But this is to fragmentize and dissect the article 

rather than to reac. it as a whole and in context. Indeed, 
for a director of a cor poration to urge, even in a strong 
Way by force of his individual influence, a policy upon 
fellow directors does:nok reflect upen one's professicnal 


standing or sompetence. It is the leyitimate exercise of 


oes 


a director's function, whether he is an inside or an out- 


ah - side director, as plaintiff describes himself. Foreign- 4 
exchange trading is lawful and miy result, as in the in- 


stance of any other type: of investment, in either profits ag 
>= : a 


or losses. The article itself suggests the Bank's continu- 


ation in forcign-exchange trading by the reference to the 


hiriny of an oxecutive vice president to reorganize the — ° 


> 
cee TN ES ee er 2 regen m 
‘ ° 


Rank's international currency treading operation. ts 


; Pla atiff's claim that. the article attributes” | 
: . 


to hits the Benk's svost.antial losses in foreiqn-exchangy 
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rT: 


trading is not borne out by a fair reading of the article 
(9) 
in context. While it is true that the bank's policy 


of sanistei in foreign-exchange trading ia a major way 

may be attributed to plaintiff, the article does not state 

or imply that he managed the Bank's foreign-exchange trad- 

ing or played any role in the actual anduntiene Which re- 


sulted in the losses. To the contrary, the references to 


the resignation of top officials of the Bank in charge of 
its foreign-exchange program and the dismissal of a foreign- 


exchange trader suggest it was they, if anyone, who were 
(10) 
responsible for the losses. 


Finally, giving full sway to plaintiff's allega- — 
tions in his complaint as to his background, prestige and 


—— + = . ¢ 
(9) As already observed, no innuendo is pleaded as to the 
claims alleging libel of plaintiff in his calling... Any 
such innuendo should have heen pleaded. See Kimmerle v. 
New York Evening Journal, Inc., 262 N.Y. 99, 101 (1933); 3 % 
Morrison v. Smith, 177 N.Y. 366, 369 (1904); Cole Pischeri 
Reyow, Inc. v. Carl Ally, Inc., 288 N.¥.S.2d at 562; 
Reow: v. Glens Faljs Post Co., 203 N.Y.S.2d at 498; es: 
Lasky v. Keapcton, 285 App. Div. 1121, 140 N.Y.S.2d 526 
(Ist Dep't 1955); Yonkers R.R. v. Herald Statesman, I: Co 5} 
248 App. Div. 633, 268 N.Y.S. 266 (2a Dep't 1936), aff'? J 
273 N.Y. 54) (1937); Kuster v. Press Pub. Co., 80 Az.:. 


i 3 

Div. 615, BO N.Y.S. 1050, 1051 (ist Dep't 1903)-..1 . 4 

vi Part “ 

(10) rx the anplicable standard in determining whether =. 7 4 

nuendo is varranted, see note 16 infra and accompa. ’ 
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standin3, even if the article were read to dcfame plain- 
tiff, the conplaint must be dismissed under New York law. 
Through the years New york has adhered to the "“single- 


instance" rule first enunciated by its courts in 1811 in 
(11) 
Foot v. Brewn. There it was held that charging an at- 


torney with ignorance or unskillfulness in his handling of 


a particular case was not actionable in the absence of a 
(12) 
plea of special damase. The continuing vitality of 


the "single-instance“ rule was reaffirmed by the New York 
| (13) 
Court of Appeals in November v. Tims, Inc., where the 


court noted: 


"(T]he rule still holds that language 
charging a professional man with ignor- 
ance or mistake on a single occasion only 
and not accusing him of general ignorance 


ox lack of skill cannot be considered de- ‘pre 


amatory on its face and so is not action- 


ale unless special damages are pleadea," (14) 


. 


The single-instance rule was applied recently 


7 


(12) So also Twiggar v. Ossining Print. & Pub. Co.; 161 App. 


Div, 1S, 145 K.Y.S. 529 (2d Dep't 1914), apneal dirc- 


misrcd, 220 ('.¥. 716 (1917) (charging dentist with un-+ 
SALLUeLl work on a patient held not to state a clai:: i: 


the ahserace ef an allegation of special damage) « , 


ae ‘4 a5 
(13) 13 c.¥.24 li", 244 NV¥.8.2a 309 (1963). ee: 
: ete : 
(24) Z¢. O& 190. ‘ Me 
: ie Ee i 
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;? : 
| 
: in a case that parallels the instant one. There plain-~ 
[xe tiff, the publisher of an investment advisory service, 
| 4 
| ts ‘ , ; ‘ , 
| kh. charged that the def: dants circulated in the financial 
| : 
iS community and among members of the investing public a 
£. monthly magazine which contained an article stating that 
; 
Be plaintiff had recommended a stock which had declined in 
i value -- that "the stock is running backward." The 
F 
e Appellate Division reversed an order of Special Term deny- 
ing dismissal of the complaint and granted summary judg- 
ment to defendants. The court noted that the article 
consisted “of the sardonic recital of what at worst might. 


be considered a single instance of mistaken exercise of 


business judgment on plaintiff's part, without any impu- mi 


tation of fraud, deceit or malpractice," and held that 
the complaint did not state a cause of action in libel by 


any applicable standard. 


Plaintiff contends that the "“single-instance" 
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| rule is in@pplicable upon a claim that the article charges a 
him with more than one error with respect to the Bank's Ss 
e e': Ve 
| forcign-exchiange trading -- that it charges "plaintiff's . «1: 
° “7 ot coe 
| 2 ccieiiniegy tabeliiniain: imctiaienites ibeiatishte eacidiaiataainn cncritleaantn + “4 a ‘ " ; 
i (15) Asneld hevnhaxrd & Ca. v. Finence Pub. Corp., 32 App.’ 
o! Div. 2u SIG, 298 N.Y.6.2a 740 (1st: Dep't), aff'd, °° ‘ 
W.Y.2a 712, 307 NiY.S.2d 220 (1969). PA, 
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policies and practices over a course of years involving 

a nyriad of forcign currency transactions conductcd on 
behalf of the Bank resulted in Franklin National Bank's 
suffering losses of $45.8-million which in turn brought 

the Bank to the brink of financial disaster." However, 
this contention is without substance since it disregards 
the plain language of the article. As already noted, the 
article does not state or imply that Bordoni playcd any 
role in the actual foreign currency teansackions which re- 
sulted in the losses. What it does state is that he played 
an importent role in seit ties Franklin into foreign-exchange 
trading. his was single advice or advocacy of a single 
policy of investment to management. The article does not 


directly or indirectly state that Bordoni thereafter en- 


gaged in or directed any of the transactions which ef- : 
fectuated the foreign-exchange trading policy. - 
‘ Tene 

- 

1a 

The court concludes that the article docs not cb 

defars the plaintiff in his ealling, and even iff it did Re 
- ‘ ae 

ett ail P - s ‘ 4 Y 

call. into dusstion his business jvdgment: in advocating “4 
* 2 

the forcion-oxchinge policy, the "“single~-instance" rule ou 
. . Ar, ¥ ~ 8 “6 
would bas recovery. ‘Accordingly the three claims here >’, pas 
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There remains for consideration the claim 


Wherein plaintif€£f relies upon an innuendo to support 


the charge that the article is libelous per se in 
g 


charging that he participated in criminal acts. Under 


this claim it-is first alleged that it is well known in 


the financial community that Franklin is'a publicly owned 


company whose stock is traded on the New York Stock Ex- 


change and is 


required to file periodic reports with the 


Exchange and various federal regulatory agencies. Then 


it is further alleged that by the article the defendants 


meant and were understood by persons reading it to mean 


thet Bordoni had participated in criminal acts in viola- 


tion of federal banking laws and regulations, including 


but not limited to disclosure requirements to which public 


and banking corporations such as Franklin and the:Bank 


sr .* 


are subject. 


Plajntiff£ perforce resorts to innucndo to sup- ‘S 


port this claim, cineca the article makes no reference to 


criminé < acts bs him or fer that mitter by any other per=- ~2.¢ 


ye aa *. 
son nausd in the article. To sustain the innuendo, plain~ "'f 
i. te ted 
. ; " oad f oy 
tiff widerncornes the following portion of the article:, } ae 
. bee Tel tae’ 
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"Sincdena has Loophole 


» "In its release Thursday, Pranklin 
noted that Mr. Sindona's obligation to 
Purchase unsubseribed shares in the two 
proposed stock offerings was Subject to 

a continuation of the bank's normal busi- 
ness and also to an absence of lawsuits, 


“This loophole, coupled with Mr. 
Bordconi's resignation, heightened the im- 
pression that Mr. Sindona might be with- 
drawing -- either by plan or from pressure 
from the regulatory authorities «-< from . 
Franklin." 


Based primarily thereon, plaintiff ccntends that the 
- article suggested that the mentite authcrities " were _ 
investigating the activities centering about the Sinaia 
exchange losses, which, so the argument runs, the article. 
attributed to Bordoni, and that the authorities were 
exerting pressure on the Bank to sever its ties with both “ 
Bordoni and Sindona. The arguinent continues that "[b]y 


innuendo, therefore, the article stated that Bordoni may 


have been involved in some kind of fraudulent criminal ac-~ 


: 
s - 
tn a ee wy: 


tivity in connectiog with such losses." This is stretching 


a> 


ac. % , ‘ 
an innuends beyond its outer limits. . afr.” 
Maa 3 eae 
e ‘ Po Be . > 
~ 2 stg o° } 
: és as | vy 4 ‘ 
Tt is for the court to decide Whether the — ae Doe 
* s 6:2 ’ 
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‘ 
o (16) : 
is it is not, then innuendo cannot make it libelous. It 


oR 


2 


dozs violence to the ordinary and natural meaning of the 


languaye quoted above, read in conjunction with the re- 


a me 


hel 


WA Pa! ee 
ee a het PIP 


=» 


mainder of tho article, to say it is reasonably susceptible 


-_ 


4 


to plaint:ff£'s interpretation. ‘he innuendo that plaintiff 

participated in or committed criminal acts is unwarranted -- 
(17) 

it is “strained, unreasonable and unjustified." Accord~ 


ingly, the claim based upon innuendo is also dismissed. 


Dated: New York, N. Y. 
' July 15, 1975 


United States District dudge” 
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Defendants having moved the Court pursuant to Rule 12(b}(6), 
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of the Federal rules of Civil Procedure, and the said motion havinz 
come on to be heard before the Honorable Edward Weinfeld, United 
3¢, and the Court thereafter on July 15, 1975, 


States District Judge 


having handed down its opinion Granting the said motion, it is, 


ORDERED, ALIULGED and DECRZSED: ‘That defendants TWIN COAST 
NEWSPAPS.A5, INC., and HAROLD GOLD, have judgment against the 


plaintiff, CARLO BOWONT, 4 3 


be 


missing the complaint, 
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Dated: New York ‘ 
August 7, 19 
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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Se ee ee ee ee x 
CARLO BORDONI. 
File Number: 74 Civ 3170 
Plaintiff, (E.W.) 
~against- NOTICE OF APPEAL 


WIN COAST NEWSPAPER, INC., and 
HAROLD COLD, 


Defendants. 


PLEASE TAKE NOTICE that the plaintiff herein, 
CARLO BORDONI, hereby appeals to the United States Court of 
?ppeals for the Second Circuit from the Order and Judgment 
dismissing the Complaint entered herein on» the 7th day of 


August, 1975. 


Dated: New York, NY 
August 28, 1975 


DI FALCO FIELD & LOMENZO, ESQB. 


f\ n r 
By: . Ec 


A Member of the Firm aie 


Attorneys for Plaintiff 
605 Third Avenue 

New York, NY 10016 
(212) 986-2434 


TO: 
AMEND & AMEND, ESQS. 
40 Wall SPreet 
New York, NY 10065 
(212) 425-4230 
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